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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP). The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
 the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 
 the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament, available at www.scottish.parliament.uk. 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates was the second Bill to be considered as a 
Scottish Law Commission Bill (see Rule 9.17A of the Parliament’s Standing Orders) 
by the Delegated Powers and Law Reform Committee. Scottish Law Commission 
Bills are, however, still subject to the normal 3 stage process described above. 
 
The oral and written evidence received by the Delegated Powers and Law Reform 
Committee at Stage 1 was originally published on the web only. That material is 
included in this volume after the Stage 1 Report.  
 
The Delegated Powers and Law Reform Committee prepared a separate report 
addressing the delegated powers within the Bill and this report is also included in this 
volume. The Finance Committee also considered the Bill. It issued a call for 
evidence, but on receiving no responses agreed not to take any further consideration 
of the Bill.  
 
Prior to Stage 3, the Delegated Powers and Law Reform Committee held an 
evidence session on proposed Stage 3 Government amendments. The minutes and 
Official Report of that meeting and associated written evidence are included in this 
volume. 
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Succession (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
An Act of the Scottish Parliament to make provision about succession; to make provision about 
liferents; to amend the Trusts (Scotland) Act 1921; and for connected purposes. 
 

Testamentary documents and special destinations 

1 Effect of divorce, dissolution or annulment on will 

(1) This section applies where— 5 

(a) a person (“the testator”) by a will— 

(i) confers a benefit or power of appointment on a person, or 

(ii) appoints a person as a trustee, executor or guardian, 

(b) that person (“P”) is, or becomes, the testator’s spouse or civil partner, 

(c) the marriage or civil partnership is terminated, and 10 

(d) the testator dies domiciled in Scotland. 

(2) For the purposes of the will, P is to be treated as having failed to survive the testator. 

(3) Subsection (2) does not apply if the will expressly provides that P is to— 

(a) have the benefit or power of appointment, or 

(b) be appointed as a trustee, executor or guardian, 15 

even if the marriage or civil partnership is terminated. 

(4) For the purposes of this section, a marriage is terminated in the event of divorce or 
annulment and a civil partnership is terminated in the event of dissolution or annulment. 

(5) In this section, references to “divorce”, “dissolution” and “annulment” are to divorce, 

dissolution or annulment— 20 

(a) obtained from a court of civil jurisdiction in the United Kingdom, the Channel 
Islands or the Isle of Man, or 

(b) if not so obtained, the validity of which is recognised in Scotland. 

 
2 Effect of divorce, dissolution or annulment on special destination 

(1) This section applies where— 25 

(a) property is held in the name of— 

3
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(i) a person (“A”) and A’s spouse or civil partner (“B”) and the survivor of 

them, 

(ii) A, B and another person and the survivor or survivors of them, 

(iii) A with a special destination, on A’s death, in favour of B, and 

(b) A and B’s marriage or civil partnership is terminated. 5 

(2) In relation to the succession to the property mentioned in subsection (1)(a) on A’s death, 

B is to be treated as having failed to survive A. 

(3) Subsection (2) does not apply if the document under which the property is held 
expressly provides that succession to the property is to be unaffected by A and B’s 

marriage or civil partnership being terminated.    10 

(4) If a person has in good faith and for value (whether by purchase or otherwise) acquired 
title to the property, that title is not to be challengeable on the ground that, by virtue of 
subsection (2), the property falls to A’s estate. 

(5) For the purposes of this section, a marriage is terminated in the event of divorce or 
annulment and a civil partnership is terminated in the event of dissolution or annulment. 15 

(6) In this section, references to “divorce”, “dissolution” and “annulment” are to divorce, 

dissolution or annulment— 

(a) obtained from a court of civil jurisdiction in the United Kingdom, the Channel 
Islands or the Isle of Man, or 

(b) if not so obtained, the validity of which is recognised in Scotland. 20 

 
3 Rectification of will 

(1) This section applies where— 

(a) a person (“the testator”) dies domiciled in Scotland, leaving a will, 

(b) the will was drafted not by the testator but on the testator’s instructions, 

(c) after the date of death, a person applies to the court for rectification of the will, 25 

and 

(d) the court is satisfied that the will fails to express accurately what was instructed. 

(2) The court may order that the will be rectified in such manner as it may specify so as to 
give effect to the testator’s instructions. 

(3) For the purposes of subsections (1)(d) and (2), the court may have regard to evidence 30 

extrinsic to the will. 

(4) A will rectified by virtue of this section has effect as if so rectified when executed (but 
see sections 4(7) and 19). 

(5) In this section, “the court” means— 

(a) the Court of Session, or 35 

(b) a relevant sheriff. 

(6) In subsection (5)(b), “a relevant sheriff” means— 

(a) a sheriff of the sheriffdom in which the testator was habitually resident at the date 
of death, or 

4
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(b) if subsection (7) applies, a sheriff of the sheriffdom of Lothian and Borders sitting 
at Edinburgh. 

(7) This subsection applies if at the date of death— 

(a) the testator was not habitually resident in a particular part of Scotland, or 

(b) the particular part of Scotland in which the deceased was habitually resident is not 5 

known or is uncertain. 

 
4 Rectification of will: supplementary 

(1) Subject to subsection (2), an application under section 3(1)(c) must be made within the 
period of 6 months commencing— 

(a) in a case where confirmation is obtained in respect of the testator’s estate, on the 10 

date of its being obtained, or 

(b) in any other case, on the date of the testator’s death.  

(2) The court may, on cause shown, consider an application which is made outwith that 
period of 6 months. 

(3) An order made by virtue of section 3(2) may be registered in— 15 

(a) the Books of Council and Session, or 

(b) the sheriff court books, 

if the will to which the order relates is registered (either before or when the order is 
registered) in the books in question. 

(4) Subsections (5) and (6) apply if the court is satisfied, on an application, that— 20 

(a) execution by a person of a particular document is reasonably necessary to give 
effect to the rectified will, and 

(b) the person— 

(i) is refusing to execute the document, or 

(ii) is unable, or otherwise failing, to execute the document. 25 

(5) The court may make an order— 

(a) dispensing with the execution of the document by the person, and 

(b) directing a clerk of session, or as the case may be the sheriff clerk, to execute the 
document. 

(6) A document executed by a clerk of session or the sheriff clerk in accordance with an 30 

order under subsection (5) has the same force and effect as if it had been executed by the 
person.   

(7) A trustee or executor is not personally liable for distributing property in good faith in 
accordance with a will which, by virtue of section 3, is rectified after the distribution.  

(8) In this section, “the court” has the same meaning as in section 3. 35 

 
5 Revocation of will not to revive earlier revoked will 

(1) This section applies where— 

5
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(a) a will, or part of a will, is expressly or impliedly revoked by a subsequent will, 
and 

(b) the subsequent will, or part of it, is revoked. 

(2) The revocation of the subsequent will, or part of it, does not revive the earlier will or (as 
the case may be) the revoked part of the earlier will. 5 

 
6 Death before legacy vests: entitlement of issue 

(1) This section applies where— 

(a) a will names as a beneficiary a person (“A”) who is a direct descendant of the 

testator, and 

(b) A— 10 

(i) is alive when the will is executed, but 

(ii) dies before the vesting of the legacy. 

(2) Any issue of A alive when the legacy would, but for A’s death, have vested in A is 

entitled to receive the legacy unless it is clear from the terms of the will that the testator 
intended otherwise. 15 

(3) Without prejudice to the generality of subsection (2), it is to be regarded as clear from 
the terms of the will that the testator intended otherwise if the will provides expressly 
that the legacy is bequeathed— 

(a) to A and another person (or other persons) and to the survivor (or survivors) of 
them, or 20 

(b) to A, whom failing to another person (or other persons). 

(4) Where the legacy is bequeathed to more than one direct descendant, the share of it 
which A’s issue is entitled to receive is the share which A would, but for A’s death, 

have received.  

(5) Any distribution made by virtue of this section between or among two or more of A’s 25 

issue is to be made in the same way as if it were a distribution between or among them 
of the whole or part of an intestate estate. 

(6) In this section— 

“intestate estate” means an estate, or any part of an estate, which is not disposed 

of by will, 30 

“issue” means issue however remote. 

 
7 Liferent: vesting of fee other than on death 

(1) This section applies where a liferent terminates other than on the death of the liferenter. 

(2) If the fee has not vested in the fiar by the date of termination of the liferent, the fee vests 
in the fiar on that date unless— 35 

(a) the document creating the liferent expressly provides otherwise, or 

(b) there is an obligation requiring otherwise.  

 

6
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8 Destinations in wills and certain trusts: conditional institution 

(1) This section applies where— 

(a) a destination of property in favour of a person (“A”) whom failing another person 

(“B”) is contained in a will or in a trust taking effect during the lifetime of the 

truster, and 5 

(b) the property vests in A. 

(2) B loses all rights to the property under the destination unless— 

(a) the will or trust expressly provides otherwise, or 

(b) it is clear from the terms of the will or trust that the testator or truster intended 
otherwise. 10 

 
Survivorship 

9 Uncertainty of survivorship treated as failure to survive 

(1) Where two persons die simultaneously or in circumstances in which it is uncertain who 
survived whom, each is to be treated as having failed to survive the other for all 
purposes affecting title or succession to property.  15 

(2) This section is subject to section 10. 

 
10 Equal division of property if order of beneficiaries’ deaths uncertain 

(1) This section applies where— 

(a) a person (“the testator”) by a will provides that property is to pass, or an 

obligation requires that property is to be transferred, to one member (or more than 20 

one member) of a group of persons by reference to the order of death of members 
of the group,  

(b) two (or more) of the members of the group die simultaneously or in circumstances 
in which the order of death is uncertain,  

(c) had the deaths not been simultaneous or (as the case may be) had the order of 25 

death been certain, the property would have passed, or been transferred, to one (or 
more) of the persons mentioned in paragraph (b), and 

(d) apart from this section (and section 9 if it applies), no provision has been made to 
deal with that situation.  

(2) The property is to be divided equally between (or among) the estates of the persons 30 

mentioned in subsection (1)(b). 

(3) For the purposes of this section, a “group of persons” may consist of two persons or 

more than two persons.  

(4) This section does not apply if the persons mentioned in subsection (1)(b) and the testator 
die simultaneously or in circumstances in which the order of death is uncertain. 35 

 
11 Testamentary requirement of survival for a particular period 

Where— 

(a) a provision in a will requires that a person survives the testator for a specified 
period in order to receive a benefit under the will, and 

7
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(b) the person survives the testator but dies in circumstances in which it is uncertain 
whether the person survived for the specified period, 

the person is to be treated as having failed to survive the testator for the specified period.  

 
Forfeiture 

12 Person forfeiting to be treated as having failed to survive victim 5 

(1) This section applies where, under the forfeiture rule, a person (“the offender”) has 

forfeited— 

(a) rights of succession to the estate of the deceased, 

(b) a beneficial interest in trust property which (but for the forfeiture) the offender 
would have acquired in consequence of the deceased’s death, 10 

(c) title to property which (but for the forfeiture) the offender would have acquired in 
consequence of the deceased’s death by virtue of a special destination. 

(2) In subsection (1)(b), “trust property” means property which, before the deceased’s 

death, was held in trust for any person. 

(3) The offender is to be treated as having failed to survive the deceased— 15 

(a) for the purposes of the rights of succession to the deceased’s estate, 

(b) in relation to the beneficial interest mentioned in subsection (1)(b), 

(c) in relation to the title to property mentioned in subsection (1)(c), 

(as the case may be). 

(4) In this section, “the deceased” means the person as a result of whose death the forfeiture 20 

arose. 

 
13 Protection for persons acquiring in good faith and for value 

(1) This section applies where a person acquires title to property in good faith and for value 
(whether by purchase or otherwise). 

(2) The title is not challengeable on the ground that it was acquired (directly or indirectly) 25 

from a person who in relation to the property has incurred forfeiture under the forfeiture 
rule. 

 
14 Power of sheriff to order sheriff clerk to execute document 

(1) This section applies where a relevant sheriff is satisfied, on an application, that— 

(a) execution by a person of a particular document is reasonably necessary to give 30 

effect to a forfeiture under the forfeiture rule, and 

(b) the person— 

(i) is refusing to execute the document, or 

(ii) is unable, or otherwise failing, to execute the document. 

(2) The sheriff may make an order— 35 

(a) dispensing with the execution of the document by the person, and 

(b) directing the sheriff clerk to execute the document. 

8
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(3) A document executed by the sheriff clerk in accordance with an order under subsection 
(2) has the same force and effect as if it had been executed by the person. 

(4) In subsection (1), “a relevant sheriff” means— 

(a) if the deceased died domiciled in Scotland— 

(i) a sheriff of the sheriffdom in which the deceased was habitually resident at 5 

the date of death, or 

(ii) if subsection (5) applies, a sheriff of the sheriffdom of Lothian and Borders 
sitting at Edinburgh, 

(b) if the deceased died domiciled other than in Scotland but at the date of death 
owned immoveable property situated in Scotland, a sheriff of the sheriffdom in 10 

which the immoveable property is situated, 

(c) in any case, a sheriff of the sheriffdom in which the deceased’s executor obtains 

confirmation. 

(5) This subsection applies if at the date of death— 

(a) the deceased was not habitually resident in a particular part of Scotland, or 15 

(b) the particular part of Scotland in which the deceased was habitually resident is not 
known or is uncertain. 

(6) In this section, “the deceased” means the person as a result of whose death the forfeiture 

arose. 

 
15 Total relief from forfeiture rule 20 

(1) Section 2 of the Forfeiture Act 1982 is amended as follows. 

(2) In subsection (1), after “modifying” insert “or excluding”. 

(3) In subsection (2)— 

(a) after “modifying” insert “or excluding”, 

(b) after “modified” insert “or excluded”. 25 

(4) In subsection (3), after “modifying” insert “or excluding”. 

(5) In subsection (5)— 

(a) after “modify” insert “or exclude”, 

(b) in paragraph (a), for “(but not all)” substitute “or all”, 

(c) in paragraph (b), after “in respect of” insert “all or any”. 30 

(6) In subsection (6), after “section” insert “modifying the effect of the forfeiture rule”. 

 
16 Time limit for applying for relief from forfeiture rule 

(1) Section 2 of the Forfeiture Act 1982 is amended as follows. 

(2) In subsection (3), for “period of three months beginning with his conviction” substitute 

“relevant period”. 35 

(3) After subsection (3), insert— 

“(3A) In subsection (3) above, the “relevant period” is the period of 6 months 

beginning with— 

9



8 Succession (Scotland) Bill 
 

(a) the end of the period allowed for bringing an appeal against the 
conviction, or 

(b) if such an appeal is brought, the conclusion of proceedings on the 
appeal.”. 

 
17 Repeal of the Parricide Act 5 

(1) The Parricide Act 1594 is repealed. 

(2) For the avoidance of doubt, the forfeiture rule applies in relation to cases where a person 
has unlawfully killed the person’s parent or grandparent as it applies in relation to other 

cases of unlawful killing. 

 
Estate administration 10 

18 Errors in distribution: protection of trustees and executors in certain 

circumstances 

In the Trusts (Scotland) Act 1921, after section 29 insert— 

“29A Errors in distribution: circumstances in which trustee not personally 

liable 15 

(1) A trustee is not personally liable for any error in the distribution of any 
property, or the income of property, vested in the person as trustee if— 

(a) the error was caused by the trustee not knowing (either or both)— 

(i) of the existence, or non-existence, of a person, 

(ii) of a person’s relationship, or lack of relationship, to another 20 

person, and 

(b) the distribution takes place— 

(i) in good faith and after such enquiries as any reasonable and 
prudent trustee would have made in the circumstances of the case, 
or 25 

(ii) in accordance with an order of the court. 

(2) Subsection (1) does not affect any right which a person entitled to the property 
or income concerned has to recover it from another person. 

(3) Subsection (2) is without prejudice to section 19 of the Succession (Scotland) 
Act 2016. 30 

(4) This section applies only in relation to a distribution which takes place on or 
after the day on which section 18 of the Succession (Scotland) Act 2016 comes 
into force.”. 

 
19 Protection of persons acquiring title 

(1) This section applies where a person, in good faith and for value (whether by purchase or 35 

otherwise)— 

(a) acquires property which has vested, by virtue of confirmation, in an executor, and 

(b) acquires title to that property directly or indirectly— 

(i) from the executor, or 

10
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(ii) from a person (“A”) who derived title directly from the executor. 

(2) It is not a ground of challenge to the title— 

(a) that the confirmation is reducible or has been reduced, 

(b) that the property was distributed in accordance with a will which, by virtue of 
section 3, has been rectified after distribution, or 5 

(c) where the title was acquired from A, that it should not have been transferred to A.  

 
Other reforms 

20 Gifts made in contemplation of death 

(1) The customary mode of making a conditional gift in contemplation of death known as 
making a donation mortis causa is abolished. 10 

(2) Subsection (1) does not prevent the making of a conditional gift in contemplation of 
death other than as a donation mortis causa. 

 
21 Abolition of right to claim in respect of expense of mournings 

Any right at common law to claim an allowance in respect of the expense of mournings 
from the estate of a deceased person is abolished. 15 

 
22 Additional ground of jurisdiction: executor confirmed in Scotland 

(1) The Civil Jurisdiction and Judgments Act 1982 is amended as follows. 

(2) In rule 2 of Schedule 8, after paragraph (g) insert— 

“(ga) in the person’s capacity as an executor (where confirmation has been 

obtained in Scotland)— 20 

(i) in the Court of Session, or 

(ii) before a sheriff of the sheriffdom in which confirmation was 
obtained.”. 

 
General 

23 Interpretation 25 

(1) In this Act (unless the context otherwise requires)— 

a reference to the “estate” of a deceased person is a reference to the whole estate 

belonging to the person at the time of death but does not include property passing 
on the person’s death to another person by virtue of a special destination, 

“property” includes any interest in property. 30 

(2) In this Act, the “forfeiture rule” has the same meaning as in the Forfeiture Act 1982. 

(3) In this Act, a “will” means any document of a testamentary nature and includes a 
reference to— 

(a) a testamentary trust disposition and settlement, 

(b) a codicil. 35 

 

11
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24 Consequential provision 

(1) The rule of law known as the conditio si institutus sine liberis decesserit ceases to have 
effect. 

(2) The schedule (which repeals provisions for the purposes of or in consequence of this 
Act) has effect. 5 

 
25 Ancillary provision 

(1) The Scottish Ministers may by regulations make such supplementary, incidental, 
consequential, transitional, transitory or saving provision as they consider appropriate 
for the purposes of, or in connection with, or for the purposes of giving full effect to, 
any provision of this Act. 10 

(2) Regulations under this section may— 

(a) modify this Act or any other enactment, 

(b) make different provision for different purposes. 

(3) Regulations under this section— 

(a) are subject to the affirmative procedure if they contain provision which adds to, or 15 

replaces or omits any part of, the text of this or any other Act, 

(b) otherwise, are subject to the negative procedure. 

 
26 Commencement 

(1) Sections 25 and 27, and this section, come into force on the day after Royal Assent. 

(2) The other provisions of this Act come into force on such day as the Scottish Ministers 20 

may by regulations appoint. 

(3) Regulations under subsection (2) may— 

(a) make different provision for different purposes, 

(b) include transitional, transitory or saving provision. 

 
27 Short title 25 

The short title of this Act is the Succession (Scotland) Act 2016. 
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SCHEDULE  
(introduced by section 24) 

REPEALS 

The Succession (Scotland) Act 1964  

1 The following provisions of the Succession (Scotland) Act 1964 are repealed— 5 

(a) section 17, 

(b) section 24(2), 

(c) section 31. 

 
The Law Reform (Miscellaneous Provisions) (Scotland) Act 1968 

2 Section 7 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1968 is 10 

repealed. 

 
Civil Partnership Act 2004 

3 Section 124A of the Civil Partnership Act 2004 is repealed. 

 
Family Law (Scotland) Act 2006 

4 Section 19 of the Family Law (Scotland) Act 2006 is repealed. 15 
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EXPLANATORY NOTES 

 
INTRODUCTION 

 
1. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.  

2. The Notes should be read in conjunction with the Bill. They are not, and are not meant to 
be, a comprehensive description of the Bill. So where a section or a part of a section does not 
seem to require any explanation or comment, none is given.  

THE BILL - OVERVIEW 

3. The law of succession regulates how property passes on a person‘s death.  It has been 
subject to substantive review by the Scottish Law Commission (―the Commission‖) and it has 

published 2 wide ranging reports in 1990 (Scottish Law Commission no.124; January 1990) and 
2009 (Scottish Law Commission no.215; January 2009). The Commission‘s 2009 
recommendations cover both a fundamental overhaul of the major elements of the law of 
succession – intestate succession, protection from disinheritance and cohabitation – as well as a 
range of other recommendations relating to the law of succession. A number of these other 
recommendations were carried forward from the earlier Report on succession published in 1990. 

4. This Bill will therefore modernise and clarify some technical aspects of the law relating 
to succession and will address a number of anomalies within the current legislative framework so 
that the law in this area is fairer, clearer and more consistent.  The Bill has 27 sections and a 
schedule which cover the following key areas—  

 testamentary documents and special destinations  - this includes reforms which relate 
to the rectification of wills; the effect of divorce, dissolution or annulment on a will 
or special destination; and the revival of a revoked will; 

 survivorship – the provision of new rules where there is uncertainty about the order 
of death; 

 forfeiture – updating the rules in respect of forfeiture; 

 estate Administration – putting in place protections for trustees and executors in 
certain circumstances and for persons acquiring title in good faith; 

 other reforms – abolishing donations mortis causa and the right to claim the expense 
of mournings; and introducing a new ground of jurisdiction for executors confirmed 
in Scotland. 

3

17



These documents relate to the Succession (Scotland) Bill (SP Bill 75) as introduced in the 

Scottish Parliament on 16 June 2015 
 
 

 

THE BILL - COMMENTARY ON SECTIONS 

Testamentary documents and special destinations 

Section 1 – Effect of divorce, dissolution or annulment on a will 

5. Under the existing law, provision in a will which makes provision in favour of the spouse 
or civil partner of the testator (the person making the will) stands even where the relationship 
comes to a legal end (that is, by divorce, dissolution or annulment).  This section reverses that 
position. So testamentary provisions in favour of a former spouse or former civil partner or 
appointing a former spouse or former civil partner as a trustee, executor or guardian, are 
effectively revoked by the legal end to the relationship. Subsection (1) as read with subsection 
(2) provides that divorce, dissolution or annulment of a marriage or civil partnership has the 
effect of revoking any testamentary provision in a will which confers a benefit or power of 
appointment on the former spouse or former civil partner. These sections also provide that the 
former spouse or former civil partner‘s appointment as a trustee, executor or guardian will be 
terminated on divorce, dissolution or annulment of a marriage or civil partnership, unless 
otherwise provided for in the will. This is given effect to in subsection (2) which treats the 
former spouse or former civil partner as having failed to survive the testator where the criteria in 
subsection (1) are met. 

6. Subsection (3) is an important qualification to the new rule.  It means that the new rule 
does not apply where the will provides that the former spouse or civil partner is to continue to 
benefit or hold appointment even where there has been a divorce, dissolution or annulment.  So 
the person making the will can, at the time of doing so, give effect to a desire for that situation to 
apply. 

7. The section applies to same sex marriages and opposite sex marriages without distinction. 

8. This provision applies only where the deceased dies domiciled in Scotland (subsection 
(1)(d)) and where the divorce, dissolution or annulment is obtained from a court of civil 
jurisdiction in the United Kingdom, the Channel Islands or the Isle of Man or is otherwise 
recognised in Scotland (subsection (5)). 

Section 2 – Effect of divorce, dissolution or annulment on a special destination 

9. This section makes similar provision to section 1 but in relation to what is known as a 
special destination of property.  Special destinations, also sometimes known as a survivorship 
destinations, are conditions that commonly appear in the title of property held by two or more 
people, usually spouses, which provide that on the death of one of the spouses their title 
automatically passes to the survivor.  Consequently even if one party executed a will leaving 
their interest to a third party, such a term would be ineffective and the property would still 
transfer to the survivor on death.  

10. This section provides that a special destination of property in favour of a former spouse 
or former civil partner is revoked by the legal end to the relationship. This is given effect to in 
subsection (2) which treats the former spouse or former civil partner as having failed to survive 
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the testator where the criteria in subsection (1) are met.  Section 2(3),  like section 1(3) explained 
above, enables provision to be made which disapplies the new rule. 

11. As recommended in the Commission‘s Report No. 124, 19901 and Commission‘s Report 
No. 219, 20092, this section re-enacts section 19 of the Family Law (Scotland) Act 2006 and 
section 124A of the Civil Partnership Act 2004 (which are repealed by the schedule to the Bill) 
and extends their effect to moveable as well as heritable property.   

12. Subsection (4) protects the title of a third party who acquires property in good faith and 
for value from the former surviving spouse unaware of the divorce, dissolution or annulment.  

13. This section applies only where the divorce, dissolution or annulment is obtained from a 
court of civil jurisdiction in the United Kingdom, the Channel Islands or the Isle of Man or is 
otherwise recognised in Scotland (subsection (6)). 

Section 3 – Rectification of will 

14. This section enables the Court of Session or the relevant sheriff court to rectify a will 
prepared by someone other than the testator where the court is satisfied that the will failed to 
give effect to the testator‘s instructions.   Rectification is confined to situations in which a person 
other than the testator prepared the will on the testator‘s instructions (subsection (1)(b)) and 
where a person applies to the court for rectification of that will (subsection(1)(c)).  Rectification 
is only competent where the court is satisfied that the will fails to express accurately what was 
instructed (subsection (1)(d)) and there must therefore be instructions with which to compare the 
executed will.  Those instructions need not necessarily be in writing. In reaching a decision on 
whether or not a will requires to be rectified, the court may take account of evidence which is 
extrinsic to the will (subsection (3)). Rectification under this section may only take place where 
the deceased died domiciled in Scotland (subsection(1)(a)).  

15. The process for seeking rectification of a will is by application and the normal rules of 
standing will apply, meaning that the court must be satisfied that the applicant, on cause shown, 
has sufficient interest in the application.  

16. The Court of Session, a sheriff of the sheriffdom in which the testator was habitually 
resident at the time of death, or, if the testator was not habitually resident in a part of Scotland at 
the date of death, or if it is unknown or uncertain the part of Scotland in which the deceased was 
habitually resident, a sheriff at Edinburgh, has jurisdiction to rectify the will on receipt of the 
application (subsections (5), (6) and (7)).  

17. Subsection (4) provides that while the rectification will take effect from the date that the 
will was executed, regard should be had to sections 4(7) and section 19 of the Bill. Section 4(7) 
protects executors and trustees from being held personally liable for distributing property in good 
faith, in accordance with a will which is subsequently rectified. Section 19 provides that where a 
beneficiary has sold property conveyed to him or her by the deceased‘s executor under the 

                                                 
1 Recommendation 17(a)(iv), para 4.45, SLC Report on Succession No. 124, January 1990 
2 Recommendation 61, para 6.66, SLC Report on Succession No. 219, April 2009 
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unrectified will, subsequent rectification will not prejudice the title of whoever acquired the 
property in good faith and for value. Title is also protected if acquired directly from the executor.  

Section 4 – Rectification of will: supplementary 

18. This section provides that an application made under section 3(1)(c) for rectification of a 
will must be made within 6 months from the date of confirmation, if applicable, or the date of 
death if not (subsection (1)).  Confirmation is a legal document from the court giving the 
executor(s) authority to uplift any money or other property belonging to a deceased person from 
the holder (such as the bank), and to administer and distribute it according to law.  The court has 
discretion to waive the time limit on cause shown (subsection (2)). 

19. Subsection (3) provides that where the court makes an order requiring a will to be 
rectified, the order will be registered in either the Books of Council and Session or the sheriff 
court books, depending on where the will is registered. 

20. Subsections (4) and (5) provide that where execution of a document is necessary to give 
effect to a rectified will and the person who requires to execute the document is unable or 
unwilling to do so, then the court may dispense with this requirement and direct a clerk of 
session or a sheriff clerk to execute the document. In the above circumstances, subsection (6) 
provides that such a document executed by a clerk of session or the sheriff clerk will have the 
same force and effect as if it had been executed by that person who is unable or unwilling to 
execute the document.  

21. As noted above, subsection (7) provides that where a trustee or executor has distributed 
property in good faith in accordance with a will which is subsequently rectified after the 
distribution, they will not be held personally liable for that distribution where subsequent 
rectification of the will means that the property should not have been distributed in that way.  

Section 5 – Revocation of will not to revive earlier revoked will 

22. Under the current law, a will which is revoked by a subsequent will, revives if the 
subsequent will is itself revoked. This section changes the law so that in these circumstances the 
revocation of the subsequent will, or part of it, does not revive the earlier will or the revoked part 
of the earlier will.  This does not prevent the person who made the will from reviving the will by 
other means – such as re-executing it or making a new will in the same terms as the one which 
was revoked. 

Section 6 – Death before legacy vests: entitlement of issue 

23. This section replaces the conditio si institutus sine liberis decesserit. This rule provides 
that where an individual who is to receive a legacy under a will dies between the will being made 
and receiving that legacy that individual‘s issue would ‗step into the shoes‘ of the individual and 
inherit the legacy unless the will expressly prevents this.  In legal terms the ―issue‖ are 

considered to be that person‘s children or other lineal descendants such as grandchildren and 
great grandchildren. 
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24.  In their 1990 report the Commission considered that it was difficult to determine whether 
the old rule was to apply where it involved a nephew or niece as this would depend on whether a 
testator treated them as a parent would treat a child which was not always easy to ascertain.  The 
class of beneficiaries to whom this section applies is therefore now limited to direct descendants 
of the testator (subsection (1)(a)). 

25.  Separately, it was previously unclear whether the rule should be displaced if the bequest 
contained a survivorship clause or a provision that another person was to take the legacy if the 
specified legatee did not survive the testator. Those are two ways in which a testator may 
recognise the possibility of a beneficiary dying before the date of payment and which regulates 
how the property will pass.  For example, where there are two beneficiaries A and B and B dies 
before they date of payment then A would inherit B‘s share – this is known as survivorship.  On 
the other hand if the testator sets out that A should inherit, whom failing B (known as a 
destination over) then B will only inherit if A predeceases the date of payment.    

26.  Subsection (2) therefore makes it clear that this provision will not apply where there is 
any clear provision in the will which indicates that the testator intended otherwise. Subsection 
(3) sets out two particular types of situation in which the will is to be read as providing to the 
contrary: firstly where will contains a clause (survivorship clause) regulating what should 
happen to the legacy if the legatee dies before the date of payment and secondly where the will 
contains a clause (a destination over) which names the original legatee and then a further legatee 
to whom the property may pass in the original legatee‘s place (to A, whom failing B). 

27. Subsection (4) provides that the issue (children and direct descendants) of the relevant 
beneficiary get the share which that beneficiary would have got had the beneficiary survived to 
receive the legacy. Under the existing law, the issue get only the original share which the 
beneficiary would have got in terms of the will.  This is best illustrated with an example.  Say D 
leaves an estate to 3 children E, F and G.  If E, F and G all survive to the vesting of the legacy, 
they take a third share each.  If F predeceases without issue, E and G take half each (on a rule of 
succession law called ‗accretion‘).  But if F predeceases without issue and E predeceases leaving 
a child the current law provides that there is no accretion in favour of E‘s child. E‘s child will 
only take the original third share that E would have got at the time the will was executed, not 
what E would have taken if he or she had survived to the date of vesting (i.e. E‘s original third 
share plus half of the third which would have gone to F).  The third share which would have 
gone to F had F survived goes to G, who therefore ends up with two-thirds.  Under this new 
section, E‘s child stands in the shoes of E at the point of the legacy vesting rather than at the 
point of the will being made.  So E‘s issue takes a half share (i.e. E‘s own third share plus half of 
the third which would have gone to F).  

28. Subsection (5) provides that where two or more of the descendant‘s issue are to inherit 
their share under this section, the rules of intestacy will apply (the legal rules that apply if a 
person dies without making a will). Subsection (6) defines ―intestate estate‖ and ―issue‖ for the 

purposes of this section. 
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Section 7 – Liferent: vesting of fee other than on death 

29. A liferent is where a beneficiary has the right to receive for the duration of their lifetime, 
the benefits of an asset.  Where a legacy is given without limitation of time, it is referred to as 
having been given in fee.  For example a parent may leave a property in liferent to their spouse 
or civil partner but in fee to their child.  So the spouse may live in the property and enjoy the 
property but they never own it and may not dispose of it.  In these circumstances the child is 
known as the fiar, or the person in whom the fee vests subject to a liferent. The parent is known 
as the liferenter. 

30. In some cases, the fee does not vest until the death of the liferenter.  An example is where 
the identity of the fiar is dependent on who is alive at the point when the liferenter dies.  
Problems can arise here where there is early termination of the liferent – for example, where the 
liferenter renounces the liferent. One such problem is what to do with the income from the 
property which arises during the life of the liferenter after the point of renunciation or 
termination. Section 7 removes some of the  difficulties where the liferent terminates but the fee 
does not vest in the fiar.  This section allows the fee to vest in the fiar where the liferent 
terminates but the liferenter has not died.   

31. Subsection (1) provides that this section applies when a liferent is terminated otherwise 
than on the death of the liferenter or where the liferent does not operate because of the effect of 
divorce, dissolution or annulment on a will or because of the application of forfeiture.  

32. Subsection (2) provides that the fee will vest in the fiar on the date of termination of the 
liferent unless the document creating the liferent expressly provides otherwise or there is an 
obligation which requires that it should not operate in this way. For example, if a liferent is 
created by a document, the document itself may provide that the fee is to vest on the death of the 
liferenter even if the liferent terminates early. If a liferent is created orally, the granter of the 
liferent may specify at the time of its creation that the fee is to vest on the death of the liferenter 
even if the liferent terminates early. In both of those situations, the fee would vest on the death of 
the liferenter as the granter of the liferent intended. The section applies to liferents created by 
inter vivos or testamentary documents. 

Section 8 – Destinations in wills and certain trusts: conditional institution 

33. Where property is the subject of a destination (that is, a provision in a will or trust for its 
transfer to ―person A, whom failing person B‖), there are currently different presumptions about 

how the property will pass depending on the type of property in question.  So where property 
may be transferred to person A, whom failing person B, by way of a destination in a will or a 
trust taking effect during a truster‘s lifetime and the property is heritable it will be presumed that 
B is a substitute. This means that if A dies still owning the property it will then still pass to B by 
virtue of the destination. On the other hand, where the property is moveable, if A inherits the 
property then any right that B had falls at that point.  This presumption is known as a 
―conditional institution‖. This section creates a new rule that provides that where any kind of 
property goes to A, B loses all rights to take the property under the destination in the will or 
trust.  The effect is that B is a ―conditional institute‖ and not a ―substitute‖ even where the 

property is heritable. 
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34. Subsection (2) provides that this presumption does not apply where it is clear from the 
will or trust that a different result is intended. 

Survivorship 

Section 9 – Uncertainty of survivorship treated as failure to survive 

35. This section applies where two persons die simultaneously or in circumstances where it is 
uncertain who survived whom.  It replaces the current rules of survivorship in section 31 of the 
Succession (Scotland) Act 1964.  Under the current rules of survivorship, if the people who die 
were spouses or civil partners, it is presumed that neither survived the other.  If they were not 
spouses or civil partners, it is presumed, in most cases, that the younger survived the elder.  This 
section changes the current rules.  It provide that, where two persons have died simultaneously or 
in circumstances where it is uncertain who survived whom, neither is to be treated as having 
survived the other.  This section applies both on testacy and intestacy and applies for all purposes 
affecting title or section to property (other than where the particular rule in section 10 applies). 

36. This section does not change the law on the standard of proof for establishing whether 
deaths occurred in a particular order.  It was established in the case of Lamb v Lord Advocate 
(1964 SC 110) that this was the  civil standard of the balance of probabilities.  So the order of 
deaths is uncertain if it is not possible to prove, on a balance of probabilities, a particular order. 

Section 10 – Equal division of property if order of beneficiaries’ deaths uncertain 

37. This section provides that where a will provides that property is to pass, or an obligation 
requires that property is to be transferred, to one (or more) of two (or more) persons by reference 
to the order of their deaths and the order of death is uncertain, the property is to be divided 
equally among their estates (subsection (2)).  For example, a life assurance policy on the joint 
lives of a married couple payable to the estate of the first person to die will benefit the two 
estates equally if it is uncertain which death was first. 

38. This section applies only where no other provision has been made to deal with the 
situation in question (subsection (1)(d)). Where the document regulating the devolution of the 
property in these circumstances provides for a different rule of division, that will override the 
statutory equal division rule (subsection (1)(d)). 

39. Subsection (4) is intended to place beyond doubt that where the testator is amongst those 
who die simultaneously or in an uncertain order, then section 9 and not section 10 will apply. 

Section 11– Testamentary requirement of survival for a particular period 

40. Although it continues to be competent for people to specify in their wills a period that a 
successor has to survive in order to take the testamentary provisions, this section provides for the 
situation where there is uncertainty as to whether the successor survived the testator for the 
specified period.  Where a testator makes a bequest which is subject to the condition that the 
beneficiary survives the testator for a specified period, and in the circumstances it is uncertain 
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whether the beneficiary did survive the testator for that period, they are to be treated as having 
failed to survive the testator. 

Forfeiture 

Section 12 – Person forfeiting to be treated as having failed to survive victim 

41. The forfeiture rule is a rule of public policy which, in certain circumstances, precludes a 
person who has unlawfully killed another from acquiring a benefit in consequence of that killing. 
This section provides that in circumstances where a person has forfeited their rights to the estate 
of the deceased, their beneficial interest in trust property, or their title to property by virtue of a 
special destination, they are to be treated as having failed to survive the deceased.  This 
addresses a situation highlighted in a case (called Hunter’s Executors, Petitioners, 1992 SC 474) 
in which a man murdered his second wife.  Her will provided for her estate to go to her husband 
and if he predeceased her and there was no issue of the second marriage, it was to be divided 
between his son by his first wife and her own sister.  While the murderer clearly forfeited his 
own benefit under the will, the court was not prepared to go so far as to say that this meant that 
he had predeceased his second wife.  Accordingly, the estate fell into intestacy and passed to the 
second wife‘s sister and parents. 

Section 13 – Protection for persons acquiring in good faith and for value 

42. This section protects the title of a person who acquires property in good faith and for 
value, whether by purchase or otherwise, whose title would otherwise be challengeable by virtue 
of the forfeiture rule.   For example where a third party has bought a house from a person who 
had inherited it from their spouse and that person is then convicted of murdering their spouse.     

Section 14 – Power of sheriff to order sheriff clerk to execute document 

43. This section relates to circumstances where forfeiture occurs following distribution of the 
estate. In this situation, those in possession of the property are no longer entitled to it and are 
under a duty to return the property to the estate. To do so they require to sign the necessary 
documents to give effect to a forfeiture and should they not do so this section will take effect.  
This section provides powers for a relevant sheriff (as defined at subsection (4)), on application, 
to dispense with the execution of any document necessary to give effect to a forfeiture and to 
direct the sheriff clerk to execute the document in question (subsection (2)). 

44. Subsection (3) provides that a document executed by the sheriff clerk under authority 
from a relevant sheriff is to have the same force and effect as if the person who was under a duty 
to execute it had done so.   

45. The process for applying to the sheriff to have the document executed by the sheriff clerk 
or to dispense with the execution is by application and the normal rules of standing will apply. 
This means that the court must be satisfied that the applicant, on cause shown, has sufficient 
interest in the application.  
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46. Subsection (4) sets out which sheriff will have jurisdiction. If the deceased died 
domiciled in Scotland (domicile being the rule of law that sets out where a person‘s home is 
regarded for  certain legal purposes)  it will be a sheriff of the sheriffdom where the deceased 
lived or if that is not clear it will be a sheriff of the sheriffdom of Lothian and Borders sitting in 
Edinburgh.  If the deceased was not domiciled in Scotland but owned immoveable property in 
Scotland it will be a sheriff of the sheriffdom where that property is situated.   In addition, a 
sheriff of the sheriffdom in which confirmation was obtained will always have jurisdiction.  

Section 15 – total relief from forfeiture rule 

47. The Forfeiture Act 1982 enables a person to apply to the court for ―relief‖ from the 

forfeiture rule.  Relief means that the effect of forfeiture rule is modified and the killer is enabled 
to inherit a proportion of the victim‘s estate.  This section reverses the decision in Cross, Petr 
1987 SLT 384 in which it was held that the court could not go so far as to disapply the effect of 
the rule in a given case entirely.  So the court granted relief in respect of all of the heritable 
property and 99% of the moveable property.  As relief is entirely at the discretion of the court, 
the Commission recommended that the court should be able to grant total relief in the rare case 
where they deem it appropriate. This section therefore amends section 2 of the Forfeiture Act 
1982 to provide courts with the power to grant total relief.   

Section 16 – Time limit for applying for relief from forfeiture rule 

48. This section amends section 2 of the Forfeiture Act 1982 to extend the period of time 
within which proceedings for relief from the forfeiture rule may be from 3 months from the 
conviction to 6 months from the conviction.  Subsection (3)(b) provides that the 6 month period 
will only start to run once the period within which an appeal against conviction may be brought 
has expired or on the conclusion of any appeal proceedings brought. 

Section 17 – Repeal of the Parricide Act 

49. The Parricide Act 1594 – an Act of the Parliament of Scotland - makes provision for 
anyone killing a parent or grandparent to be disinherited. This section repeals the Parricide Act 
1594, as recommended by the Commission, on the basis that it deals with a limited class of 
victims, disinherits the killer‘s issue, appears to only apply to the victim‘s heritable property and 
was ignored by the court in the case of Cross, Petr 1987 SLT 384. Subsection (1) provides that 
the Parricide Act 1594 is repealed. Subsection (2) clarifies that the forfeiture rule applies in 
relation to cases where a person has unlawfully killed the person‘s parent or grandparent as it 
applies in relation to any other cases of unlawful killing. 

Estate Administration 

Section 18 – Errors in distribution: protection of trustees and executors in certain 

circumstances 

50. This section amends the Trusts (Scotland) Act 1921 by inserting a new section which 
brings together in one place the protections available to trustees and executors where they 
distribute an estate in ignorance of certain facts which would affect the proper distribution of the 
estate. These facts generally relate to making a distribution in ignorance of the existence of either 
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an adoption order or of a child whose parents are not, or have not been married to each other. 
Subsection (1)(b) of the new section provides that in order for the trustee not to be personally 
liable, the distribution requires to be made in good faith after having made reasonable enquiries, 
or, in accordance with an order of the court.  

51. This change does not affect the right of a person under the law of unjustified enrichment 
to seek restitution in respect of property forming part of the estate from persons to whom it has 
been distributed in error as provided for in subsection (2).  Subsection (3) clarifies that the right 
to get recompense in relation to an unlawful distribution does not enable a person to get property 
back from a good faith purchaser as set out in subsection (3). Subsection (4) makes it clear that 
this section applies only to distributions which occur after the section comes into force (i.e. it 
does not catch distributions which have already occurred). 

52. The protections are currently provided for in section 24(2) of the Succession (Scotland) 
Act 1964 and section 7 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1968 
which are repealed and replaced by this section.  

Section 19 – Protection of person acquiring title 

53. This section re-enacts in wider terms, section 17 of the Succession (Scotland) Act 1964, 
which protects those who purchase heritable property which is or was vested in the deceased‘s 
executor by virtue of confirmation. In their 1990 report the Commission took the view that 
section 17 was deficient because purchasers of items other than heritage or goods, such as shares 
or book debts were not protected, and second that onerous acquirers of goods otherwise than by 
purchase (for example by exchange with another beneficiary or foregoing a claim) were not 
protected.  

54. The existing common law protects a person who acquires property in good faith and for 
value, from someone whose title is voidable, regardless of the type of property. The 1990 report 
also noted that section 17 may cover cases that would be outwith the scope of this rule.  For 
these reasons the Commission recommended that section 17 be repealed and re-enacted. This 
section gives effect to this recommendation by providing a more complete statutory protection 
which protects those who acquire property in good faith and for value directly or indirectly from 
the executor or a person (such as a legatee) who derived it directly from the executor. 

55. Subsection (2) makes express provision about factors which cannot be relied on as 
grounds of challenge. These factors are: where the court has overturned (reduced) the 
confirmation; where the will has been subject to rectification after the property has been 
distributed; and where the title was not necessarily ‗good‘ title. 

Section 20 – Gifts made in contemplation of death 

56. A donation mortis causa is a gift with the following characteristics: it is made by the 
donor in anticipation of their death; it is made on the understanding that when the donor dies the 
recipient keeps the gift but that if the donor survives it should be returned to them; the donor can 
change their mind at any point and ask for the gift to be returned; and if the recipient dies first 
then the gift is returned to the donor.  
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57. This special form of gift is counted as part of the donor‘s estate for the purposes of any 
claim for legal rights in the event of intestacy.  It is also liable for the donor‘s debts on death in 
the event that the rest of the donor‘s estate is insufficient to meet them. 

58. This section abolishes this special form of gift as a distinct legal entity.  It does not 
prevent people from continuing to make gifts on such express conditions as they wish to impose 
and which the recipient is prepared to accept. 

Section 21 – Abolition of right to claim in respect of expense of mournings 

59. This section abolishes the common law right to claim the expense of mournings – the 
right of a widow and family to claim an allowance for the cost of special mourning clothes from 
the estate of the deceased. 

Section 22 – Additional ground of jurisdiction: executor confirmed in Scotland 

60. As a matter of principle the Scottish courts should have jurisdiction whenever Scots law 
is the applicable law to the succession issue in question. At present there is a jurisdictional gap 
where the deceased‘s executor is not domiciled in Scotland. Unless the will creates an express 
trust it may be that none of the provisions in Schedule 8 of the Civil Jurisdiction and Judgements 
Act 1982 which deals with the jurisdiction of the Scottish courts will apply. As a result, those 
raising actions against executors in connection with the administration of a Scottish estate may 
have to do so in the courts of the country in which the executors are domiciled.  

61. This section amends rule 2 of Schedule 8 of the Civil Jurisdiction and Judgments Act 
1982 so that a person wishing to raise an action in respect of the administration of a Scottish 
estate by an executor who is not domiciled in Scotland may do so in the Scottish courts if the 
executor obtained the legal documentation necessary to authorise the making and receiving of 
payments on the estate known as confirmation, in Scotland.  ‗Confirmation‘ is a legal document 
from the court giving the executor(s) authority to uplift any money or other property belonging 
to a deceased person from the holder (such as the bank), and to administer and distribute it 
according to law. 

General  

Section 23- Interpretation  

62. Subsection (1) of section 23 defines the terms ―estate‖ and ―property‖ for the purposes of 
the Bill.  The term ‗property‘ means both heritable and moveable property.  The definitions 
apply unless the context requires otherwise. 

63. Subsection (2) provides that, for the purposes of the Bill, ‗forfeiture rule‘ has the same 
meaning as in the Forfeiture Act 1982. In that Act, the ―forfeiture rule‖ means the rule of public 

policy which in certain circumstances precludes a person who has unlawfully killed another from 
acquiring a benefit in consequence of the killing. 

64. Subsection (3) defines the term ―will‖ for the purposes of the Bill. 
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Section 24 – Consequential provision 

65. Subsection (1) abolishes the conditio si institutus sine liberis decesserit in consequence of 
section 6.     

66. Subsection (2) introduces the schedule which repeals certain provisions for the purposes 
of or in consequence of the Bill. 

Section 25- Ancillary Provision   

67. Section 25 provides that the Scottish Ministers may by regulations make such ancillary 
provision as they consider appropriate for the purposes of or in connection with the Bill or for 
the purposes of giving full effect to the Bill. 

Section 26 – Commencement 

68. Section 26 provides that this section and sections 25 and 27 come into force the day after 
Royal Assent. The Scottish Ministers may make commencement regulations bringing the 
remaining provisions of the Bill into force on a day they specify in the regulations. 
Commencement regulations may include transitional, transitory or saving provision and may 
make different provision for different purposes.  

Section 27 – Short Title 

69. This section sets out the short title of the Bill. 

Schedule 

70. The schedule repeals sections 17, 24(2) and 31 of the Succession (Scotland) Act 1964, 
section 7 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1968, section 124A of 
the Civil Partnership Act 2004 and section 19 of the Family Law (Scotland) Act 2006.  As noted 
previously, these provisions are all replaced with new provisions in the Bill. 
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FINANCIAL MEMORANDUM 

 
INTRODUCTION 

1. This document relates to the Succession (Scotland) Bill (“the Bill”) introduced in the 

Scottish Parliament on 16 June 2015. This Financial Memorandum has been prepared by the 
Scottish Government to satisfy Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form 
part of the Bill and has not been endorsed by the Parliament. 

2. The Policy Memorandum, which is published separately, explains in detail the 
background to the Bill and the policy intention behind the Bill.  The purpose of this Financial 
Memorandum is to set out the costs associated with the measures introduced by the Bill, and as 
such it should be read in conjunction with the Bill and the other accompanying documents. 

3. The Bill takes forward a number of recommendations of the Scottish Law Commission 
(“the Commission”) in their Report on Succession

1 published in 2009.  The Commission 
recommends a fundamental overhaul of the law on succession and the Scottish Government will 
be consulting on those recommendations shortly.  

4. However the Report also covered a range of miscellaneous recommendations relating to 
the largely technical area of the administration of estates and succession law.  This Bill therefore 
takes forward mainly technical recommendations aimed at addressing a number of anomalies 
within the current legislative framework. 

5. Overall the package of measures contained in the Bill will— 

 close a number of jurisdictional gaps so that where Scots law is the applicable law, 
the Scottish courts will have jurisdiction:  

 reform how wills may be rectified by the courts; 

 reform how survivorship should operate; 

 clarify the effect of divorce, dissolution or annulment on a will; 

 reform the law relating to forfeiture. 

OVERVIEW 

6. The provisions are intended to bring clarity to the law and to plug some gaps in the law to 
ensure a consistency of approach.  They therefore have no financial implications, save for those 
associated with the legal profession and other stakeholders becoming familiar with the changes 
in the law. 

                                                 
1 Scottish Law Commission Report on Succession (Scot Law Com No 215) April 2009 
http://www.scotlawcom.gov.uk/publications/reports/2000-2009/ 
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COSTS ON THE SCOTTISH ADMINISTRATION 

7. There are no costs on the Scottish Administration. 

Legal Aid Costs 

8. The Scottish Government has consulted with the Scottish Legal Aid Board and they have 
confirmed their view that as the provisions are intended as a simplification exercise, they do not 
foresee an impact on legal aid expenditure.  

COSTS ON LOCAL AUTHORITIES 

9. The Scottish Government does not expect local authorities to incur any additional 
expenditure or costs as a result of the changes proposed in this legislation. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

10. The Scottish Government does not expect other bodies, individuals or businesses to incur 
any additional expenditure or costs as a result of the changes proposed in this legislation. 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
On 16 June 2015, the Cabinet Secretary for Justice (Michael Matheson MSP) made the following 
statement: 

 
―In my view, the provisions of the Succession (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.‖ 

—————————— 

 
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
On 16 June 2015, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following 
statement: 

 
―In my view, the provisions of the Succession (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.‖ 
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SUCCESSION (SCOTLAND) BILL 

 
—————————— 

  

POLICY MEMORANDUM 

 

INTRODUCTION 

1.  This document relates to the Succession (Scotland) Bill (―the Bill‖) introduced in the 

Scottish Parliament on 16 June 2015. It has been prepared by the Scottish Government to satisfy 

Rule 9.3.3 of the Parliament‘s Standing Orders.  The contents are entirely the responsibility of 

the Scottish Government and have not been endorsed by the Parliament.  Explanatory Notes and 

other accompanying documents are published separately as SP Bill 75–EN.  

POLICY OBJECTIVE OF THE BILL 

2. The law of succession regulates how property passes on a person‘s death.  The policy aim 

of the Bill is to make the law on succession fairer, clearer and more consistent by modernising 

some technical aspects of the law relating to succession in Scotland and addressing a number of 

anomalies within the current legislative framework.  

3. Succession law contains many technical terms.  In reading this memorandum, and in 

considering the Bill more generally, it will be helpful to have to hand the glossary of terms at 

paragraph 101 below. 

4. The  Bill includes specific provision to:  

 reform the effect of divorce, dissolution or annulment on a will or special 

destination; establish process for rectification of a will in certain circumstances and 

reform the law relating to revival of a revoked will; 

 close a number of jurisdictional gaps to ensure that Scottish courts have jurisdiction 

where the applicable law is Scots law; 

 reform how survivorship should operate in Scotland where there is uncertainty as to 

the order of death; 

 reform the law relating to forfeiture; 

 reform estate administration by putting in place protections for trustees and executors 

in certain circumstances and for persons acquiring title in good faith; and 

 reform other matters which include the abolition of donations mortis causa
1
 and the 

right to claim the expense of mournings. 

 

                                                 
1 A gift made in contemplation of death and which may be revoked by the granter.  
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5.  The law of succession has been subject to substantive review by the Scottish Law 

Commission (―the Commission‖). It has published two wide ranging reports, firstly the Report 

on Succession 1990 (Scottish Law Commission No. 124; January 1990) and secondly, the Report 

on Succession 2009 (Scottish Law Commission No. 219; April 2009). Greater detail as to the 

legal and practical issues which informed the Bill are set out in the Reports and in the preceding 

Commission Discussion Paper on Succession (DP No 136, August 2007), all of which are 

available on the Commission‘s website.
2
 

6.  This Bill implements, in part, the Commission recommendations from their 2009 report 

which were carried forward from their earlier report in 1990. It should, however, be noted that 

the 2009 recommendations consist of both comparatively technical recommendations which are 

to modernise and clarify the law of succession and  more comprehensive recommendations 

which promote a fundamental overhaul of the law of succession in Scotland. As noted above, the 

policy aim of this Bill is to take forward the less controversial recommendations which are aimed 

at addressing anomalies within the current legislative framework rather than the more 

comprehensive and controversial proposals of the wider report.  

7.  This Bill was announced as part of the Programme for Government on 26 November 

2014 and builds on the work of the Commission to modernise the legislation relating to 

succession in Scotland.  

8. It fully supports the National Outcome that: 

―We have strong, resilient and supportive communities where people take responsibility 

for their own actions and how they affect others.‖ 

9.  The Scottish Government considers that it is in the interest of the society as a whole in 

Scotland to have the anomalies within the current legislative framework on succession, covered 

in the Bill, addressed, so that the law in this area is up to date, fairer, clearer and more consistent.   

BACKGROUND TO THE BILL 

10.  The Commission reviewed the law of succession and issued a Report in 2009 - Report on 

Succession (Scot Law Com No 215) (―the Report‖).  For information on the project including the 

Commission‘s Discussion Paper and Report see http://www.scotlawcom.gov.uk/law-reform-

projects/completed-projects/succession/. 

11.   The Report made wide ranging recommendations: 

 for a new scheme for intestate succession; 

                                                 
2 http://www.scotlawcom.gov.uk/files/1012/7885/3181/dp136.pdf 

http://www.scotlawcom.gov.uk/files/6812/7989/6684/rep124.pdf 

http://www.scotlawcom.gov.uk/files/7112/7989/7451/rep215.pdf 
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 on protection from disinheritance for spouses/civil partners and options for 

protection of children;  

 on further protections for cohabitants;  

 on choice of law and jurisdiction in international law matters;  

 on testamentary writings and special destinations; and 

 on a number of miscellaneous matters including the requirement for executors dative 

to obtain bonds of caution. 

 

12.  The Scottish Government carried out a period of informal pre-consultation dialogue with 

stakeholders on a number of the Report‘s key recommendations.  That exercise revealed that 

there was no clear consensus about some of the recommendations relating to the substantive 

reform of succession law in Scotland (particularly those relating to disinheritance) and that 

further consultation would be needed.   The Scottish Government wanted to ensure that the more 

complex and controversial policy issues did not delay much needed reform in the largely 

technical areas of succession law recommended in the Report and decided to take the work 

forward in two distinct and separate workstreams  with two separate consultations. 

Scottish Government Consultation 

13.  The Scottish Government therefore consulted on the recommendations to modernise and 

clarify the law of succession as well as the more substantive but less controversial issue of the 

removal of the requirement for executors-dative to obtain a bond of caution (indemnity 

insurance) from 14 August 2014 to 7 November 2014. The consultation paper can be viewed at: 

http://www.scotland.gov.uk/Publications/2014/08/1185. 

14.     In total 22 written responses were received from a range of interests including legal 

body representatives, solicitor firms, academics and an individual member of the public.   At the 

end of the formal consultation period, the Scottish Government analysed the responses 

internally. A formal response to the consultation was published in June 2015 which outlined the 

key actions that the Scottish Government intended to take as a direct result of the consultation 

and now forms the content of the Bill. That response narrated that it would not be possible to 

make changes in relation to the requirement for executors dative to obtain a bond of caution at 

present.  There was very little disagreement about the removal of the requirement but there was a 

significant range of views on what might be put in place by way of protection for estates and 

beneficiaries which requires further consultation and costing. The decision has therefore been 

taken to take forward the work on bonds of caution in the second workstream. 

15.  The amendments to succession law contained in this Bill are outlined in detail below.  
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SPECIFIC PROVISIONS 

Testamentary documents and special destinations 

Section 1: Effect of divorce, dissolution or annulment of will 

Background 

16.  Divorce currently has no effect on a will in Scotland.  On the assumption that a testator 

would not want an ex-spouse or ex-civil partner to inherit, the Commission recommended that 

any testamentary provisions in their favour should be revoked unless the will provides otherwise.  

This would arise on divorce, dissolution or annulment.  They further recommended that this 

effect should only apply where the deceased died domiciled in Scotland. 

Consultation 

17. The Scottish Government consulted on whether any testamentary provision in favour of 

an ex-spouse/civil partner should be revoked on divorce.  Ten consultees responded on this issue 

and all but one was in favour of the recommendation. That dissenting consultee suggested that 

such appointment of an ex-spouse/civil partner as trustee, executor or guardian should only be 

terminated if the document appointed other executors or trustees.  It was argued that if there are 

no alternative executors, there will be additional costs and uncertainty in the administration of an 

estate.     

18.  The Scottish Government also consulted on whether these provisions should only apply 

where the deceased died domiciled in Scotland.  Nine consultees responded. Seven agreed but 

one response pointed out that there could be no judicial rectification of a will in the case where a 

person owned heritable property in Scotland but was not domiciled in Scotland. That response 

also questioned whether a Scottish court could rectify the will of someone domiciled in Scotland 

who has instructed a French lawyer to draft the will in French, according to French form.  The 

two dissenting consultees were of the view that if Scots law is to apply to the interpretation of a 

will, then there is no reason why these recommendations should not apply regardless of 

domicile.   

Alternative approach 

19.   An alternative approach would be to leave the current law unchanged so divorce has no 

effect on a will in Scotland which would not meet the aim of modernising the law to reflect the 

expectations of citizens of 21
st
 century Scotland. In respect of the suggestion made that a 

termination should only take place if another executor or trustee had been appointed, the Scottish 

Government is not persuaded by this limitation and agrees that such appointment should be 

terminated on the basis that divorce, dissolution or annulment is a permanent severance of the 

connection between the two parties. 

Scottish Government position 

20.  Given the significant level of support, the Bill will therefore make provision so that if a 

testator‘s marriage or civil partnership is ended by divorce, dissolution or annulment, any 

provision in favour of the former spouse or civil partner is revoked unless the will expressly 

provides otherwise. In addition, if this occurs, an ex-spouse‘s or an ex-civil partner‘s 
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appointment as trustee, executor or guardian is also terminated.  These provisions should only 

apply where the deceased died domiciled in Scotland. 

Section 2: Effect of divorce, dissolution or annulment on special destination 

Background 

21. Special destinations, also sometimes known as a survivorship destinations are conditions 

that commonly appear in the title of property held by two or more people, usually spouses which 

provide that on the death of one of the spouses their title automatically passes to the survivor.  

Consequently even if one party executed a will leaving their interest to a third party, such a term 

would be ineffective and the property would still transfer to the survivor on death. 

22. The Commission‘s 1990 Report on Succession recommended that special destinations in 

favour of a spouse or civil partner should be revoked on divorce, dissolution or annulment.  

Section 19 of the Family Law (Scotland) Act 2006 and section 124A of the Civil Partnership Act 

2004 implemented this recommendation.  The 2009 Report recommended that these provisions 

should be repealed and re-enacted so that they appear in the same place.  Further discussion with 

the Commission determined that they intended that the re-enactment extend to special 

destinations in both moveable and heritable property.  The current provisions extend to heritable 

property only. 

Consultation 

23.  The Scottish Government consulted on this recommendation. Eight consultees responded 

with seven agreeing that the provisions should be repealed and re-enacted.  One, whilst not 

convinced that there was any point in doing this, agreed that it would do no harm.  

Alternative approach 

24.  The alternative would be to leave the current provisions in place.  This would mean that 

special destinations in moveable property would not be revoked by divorce, dissolution or 

annulment.  This would therefore leave a gap and would not meet the policy objective of making 

the law fairer, clearer and more consistent. 

Scottish Government position 

25.  Given the significant level of support, the Bill will repeal and re-enact section 19 of the 

Family Law (Scotland) Act 2006 and section 124A of the Civil Partnership Act 2004 and extend 

their effect to moveable property. 

Section 3 and 4: Rectification of will  

Background  

26.  Currently there is no provision for rectification of testamentary writings which means 

errors, including those which are simple and obvious go uncorrected after a testator‘s death.  It 

would therefore be desirable to be able to rectify a will in certain circumstances. The 

Commission proposed that the courts should have the power to rectify a will which was prepared 

by someone other than the testator where it can be shown that its terms do not reflect the 
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testator‘s intentions.  In order to establish the testator‘s intention, the court should be able to look 

at extrinsic evidence. 

27.  The Commission recommended that there should be a time limit of six months for an 

application for rectification from the grant of confirmation and that the court should be able to 

allow an application after six months on cause shown.  They recommended that there should be 

protection for a trustee or executor who has distributed the estate in good faith in accordance 

with the will, and that the court should also be able to order that the rectified will should be 

registered in the Books of Council and Session, or the sheriff court books, if the will is already 

registered or about to be so registered.   

Consultation  

28.  In the Scottish Government consultation nine of the eleven responses to this 

recommendation agreed that the courts should have power to rectify a will. The remaining 

responses raised issues. It was suggested that rectification should be confined to drafting errors 

in implementing instructions to avoid every disappointed beneficiary claiming that the will does 

not reflect the testator‘s instructions.  Another response suggested that it might be useful to be 

explicit that the intentions should be established as at the time of making the will.  It also 

suggested the testator‘s intentions should not be confused with a particular aim which has 

influenced the drafting of a bequest, for instance, to minimise any potential tax burden. 

29.  It was suggested that the legislation should identify the class of persons who have title to 

sue (for example, the executor, beneficiaries under the will and potential beneficiaries).   

Alternative approach  

30.  One alternative approach would be to make no provision to allow wills to be rectified so 

that errors go uncorrected.  In terms of the suggestion made to limit the sort of issue that may be 

subject to a rectification – a partial approach – the Scottish Government is of the view that this 

approach may be too narrow and may limit the role of the court. 

Scottish Government position 

31.  Given the level of support, the Bill makes provision for the court to have the power to 

rectify a will in situations in which a person other than the testator prepared the will.  The 

process will be by way of application to the court by a person who can satisfy the court that they 

have sufficient interest in the application.  This will apply where the deceased died in Scotland.  

The application must be made within 6 months of confirmation, if applicable, or the date of 

death if not. The court has discretion to waive the time limit. 

32.  Additionally, the Bill will also provide a protection for an executor, who, in good faith, 

distributes property which is later subject to rectification. The Bill will also protect the title of a 

third party who acquires in good faith property which was distributed prior to rectification.  This 

further protection was suggested by a respondent to the consultation. All of this is consistent 

with the Scottish Government‘s policy aim of making the law fairer, clearer and more consistent.  
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Section 5: Revocation of will not to revive earlier revoked will  

Background 

33. Currently, the law provides that where a will which revokes a previous will is itself 

revoked, the previous will revives, unless it can be proved by extrinsic evidence that the testator 

did not intend this to be the outcome.  The Commission pointed to the effects in certain 

situations which were unlikely to have been intended by the testator and concluded the law on 

this point was not satisfactory. They recommended that a will which has been revoked in part or 

in whole, expressly or impliedly, by a subsequent will it should not revive unless the testator 

expressly re-executes it or expressly revives it in another document.  

Consultation 

34.  The Scottish Government consulted on this recommendation. Eight of the nine responses 

agreed with this recommendation.  One disagreed, suggesting that if a will was successfully 

challenged on the grounds that the testator lacked capacity or for facility or circumvention, and 

the earlier will did not revive, then the estate would become intestate.  Their concern was that 

this could lead to challenges to wills where a pursuer might have a vested interest in the estate 

being intestate.  

Alternative approach 

35.  The alternative would be to leave the law unchanged which would not address the 

unintended outcomes identified by the Commission, where a testator ends up with a will which 

does not fulfil their wishes, taking effect.  The Commission illustrated these consequences with 

some examples, one of which is set out below:  

 ―In Bruce‘s Judicial Factor v Lord Advocate
3
 the testator executed a will in 1945.  In 

 1949 he executed a new will which contained a clause revoking all previous testamentary 

 writings.  He did not expressly instruct his solicitors to destroy the 1945 will and they 

 retained it.  The 1949 will was proved to have been in the testator‘s custody from 1955 

 and was not proved to have left his custody.  When the testator died in 1961 the 1949 

 will could not be found and was therefore presumed to have been destroyed by him with 

 the intention of revoking it.  In these circumstances it was held that the 1945 will took 

 effect.
4
‖. 

Scottish Government position 

36.  Given the significant level of support, the Bill provides that a will which has been 

revoked in part or in whole, expressly or impliedly, by a subsequent will, is not revived by the 

revocation of that subsequent will. The rule will also apply where only part of a will is revoked.  

Section 6: Death before legacy vests: entitlement of issue  

Background 

37.  Currently, in some situations if a beneficiary dies before taking a legacy, the children of 

the beneficiary will take the legacy which would have otherwise have fallen to their deceased 

                                                 
3 Judicial Factor v Lord Advocate, [1969] SC 296 
4 Scottish Law Commission Report on Succession Op Cit Page 93. 
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parent or ancestor.  At present those who fall within this rule (conditio si institutus sine liberis 

decesserit) are the testator‘s direct descendants and in some situations, nephews and nieces, but 

only if the testator has treated them as a parent would treat a child under the will.  They are only 

entitled to the legatee‘s original share.  The Commission set out arguments for and against this 

rule in their 1990 Report on Succession.  In favour of retention of the rule was the likelihood that 

this would achieve the testator‘s wishes on the basis that they had simply not considered the 

possibility of the legatee dying before the date of vesting and leaving issue.  On the other hand, 

the argument against retaining the rule was that a testator‘s wishes should be taken at face value 

and to read into a will words that are not there has the potential to lead to unintended 

consequences. On balance they favoured retention. 

38.  The Commission adhered to the arguments and the recommendation in their 1990 report 

on succession in the 2009 Report.  They recommended restatement of the rule but limiting the 

class of legatees to direct descendants and providing that the share which falls to the legatees is 

the amount which the original beneficiary in the will would have taken by surviving the 

deceased.   

Consultation 

39.  The Scottish Government consulted on this recommendation. There were ten responses 

and eight agreed.  One consultee took the view that a testator should not be assumed to wish 

issue to benefit by default suggesting that it was not uncommon for testators to wish to disinherit 

a specific child.  It was suggested that if the rule was to be restated, it should only operate to 

avoid intestacy.  The other who disagreed suggested that the rule should be abolished and the 

testator should make provision in a will in order that those concerned can expect a will to say 

what it means.  

Alternative approach 

40.  One alternative would be to leave the law unchanged which the Scottish Government is 

aware can lead to unfair results.  Another alternative would be, as suggested for the rule only to 

operate in order to avoid intestacy.   The Scottish Government considers that this approach 

would not go far enough.  

Scottish Government position 

41.  Given the otherwise significant support for the recommendation the Bill will take this 

change forward so that— 

(a) There should continue to be a rule whereby, if a legatee within a certain class dies 

after the date of the will but before the testator, his or her issue take the legacy unless the 

will expressly, or by clear implication, provides otherwise,  

(b) The class should be confined to direct descendants of the testator, 

(c) The will should be regarded as providing otherwise if the bequest contains an 

express survivorship clause or destination-over,  

(d) Where the rule applies, the issue of the predeceasing beneficiary should take the 

share that the beneficiary would have taken if he or she (and any other predeceasing 

beneficiary whose issue take by virtue of this rule) had survived the date of vesting, 
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(e) Where two or more of the descendant‘s issue are to inherit their share under this 

section, the distribution is to be made in the same way as if it were a distribution of the 

whole or part of an intestate estate.  

 

Section 7: Liferent: vesting of fee other than on death  

Background 

42.  A liferent is where a beneficiary has the right to receive for the duration of their lifetime, 

the benefits of an asset.  Where a legacy is given without limitation of time, it is referred to as 

having been given in fee.  For example a parent may leave a property in liferent to their spouse 

or civil partner but in fee to their child.  So the spouse may live in the property and enjoy the 

property but they never own it and may not dispose of it.  In these circumstances the child is 

known as the fiar, or the person in whom the fee vests subject to a liferent. The parent is known 

as the liferenter. 

43. The Commission identified a difficulty around the vesting of a fee where a liferent is 

renounced or terminates early.  If a bequest narrates to ‗A in liferent and B whom failing C in 

fee‘, A enjoys the use of the bequest during his or her lifetime and when A dies, the bequest 

passes to B as his or her absolute property if B is still alive or the bequest passes to C as his or 

her absolute property if B has died.   Under the current law, the bequest does not pass to B or C 

until A‘s death, even if the liferent terminates before A‘s death. The Commission therefore 

recommended that this rule be reversed so that, in a situation where a liferent is terminated early, 

leaving no liferenter, the bequest passes to the fiar on that date, unless the document creating the 

liferent expressly provides otherwise (or unless there is an obligation requiring otherwise in a 

case where the liferent is created orally). 

Consultation 

44.  The Scottish Government consulted on this recommendation. Nine consultees responded 

on this and all agreed.  One commented in passing that where there is a renunciation of the 

liferent, and the fee has not already vested, the fee will comprise the capital and income of a trust 

fund. 

Alternative approach 

45.  The alternative would be to leave the law unchanged and the uncertainty about when the 

fee vests where a liferent is renounced or terminates early, would remain. 

Scottish Government position 

46.  Given the unanimous support for this change, the Bill will provide that where property 

has been left to one person in liferent  with the intention that it should pass to  another person 

when the liferenter dies that where  the liferent terminates other than on the liferenter‘s death, 

then the property should pass  at the time  of the termination, unless the document creating the 

liferent expressly provides otherwise. 
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Section 8: Destinations in wills and certain trusts: conditional institution  

Background 

47.  It appears that difficulties can be created by destinations in wills and certain trusts.  A 

destination is a provision in a will or trust for property to transfer to ―person A, whom failing 

person B‖.  A destination prevents the lapse of a legacy should the original object fail. It is clear 

that if A does not survive the testator, B will take the legacy.  What is less clear is the impact on 

B when both A and B survive the testator and then A subsequently dies. B can either be 

considered a ‗conditional institute‘ in which case A takes the legacy and B has no further rights 

to it, or B can be a ‗substitute‘ so that on A‘s death the subject of the legacy will pass to B.  

Currently conditional institution is presumed where the subject of the legacy is moveable, or a 

mix of heritable and moveable, property. There is a presumption of substitution in heritable 

property which may not to be widely known and so can create difficulties.   

48.  The Commission recommended that conditional institution should be presumed for all 

types of property.   

Consultation 

49.  The Scottish Government consulted on this recommendation.  Eight responses were 

received, seven of which agreed with the recommendation.  One, whilst agreeing, commented 

that the presumption should be rebuttable.  

Alternative approach 

50.  The alternative would be to leave the law unchanged which would not address the 

difficulties and uncertainty set out above.   

Scottish Government position 

51.  Given the significant level of support, the Bill will provide that where a will, other 

testamentary document or trust deed contains a destination of property to a beneficiary whom 

failing another person, conditional institution (meaning that once A takes the legacy B has no 

further right) should be presumed whatever the nature of the property.  This provision will not 

apply if it is clear from the will or trust that a different result is intended. For the avoidance of 

doubt the presumption will be expressly rebuttable. This fulfils the Scottish Government‘s policy 

aim of ensuring clarity and certainty in the law. 

Survivorship 

Section 9: Uncertainty of survivorship treated as failure to survive 

Background 

52.  In order to succeed to an estate, a beneficiary or heir in intestacy must survive the 

deceased.  Section 31 of the Succession (Scotland) Act 1964 provides rules for two situations so 

that where two people die simultaneously or where the order of death is uncertain, for succession 

purposes, the younger is deemed to have survived the elder and the elder is deemed to have 

failed to survive the younger.  There are two exceptions to this rule. The first is that spouses or 
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civil partners are deemed to have failed to survive each other and the second is where the elder 

made a bequest to the younger whom failing another, for the purposes of the bequest, the 

younger is deemed to have failed to survive the elder, so that the bequest passes to the third 

party. 

53.  The Commission identified potential unfairness in the operation of the rule that the 

younger is deemed to have survived the elder.  It was suggested that in the case of cohabitants it 

is possible for all of the estate to pass to the younger‘s family which may not be what both would 

have wished.  The Commission recommended that where two people die simultaneously, neither 

is to be treated as having survived the other.   

Consultation 

54.  The Scottish Government consulted on this recommendation.  Of the ten responses 

received, nine agreed with it although some expressed concern about the use of the word 

‗uncertain‘ and suggested express provision be made in relation to the standard of proof required. 

Alternative approach 

55.  The alternative would be to leave the law unchanged and the potential unfairness would 

remain. 

Scottish Government position 

56.  Given the level of positive support, the Bill will provide a new general rule to the effect 

that where two people die simultaneously, neither is to be treated as having survived the other, 

provided the rule in section 10 does not apply.   

Section 10: Equal division of property if order of beneficiaries’ deaths uncertain 

Background 

57.  In their 1990 Report on Succession, the Commission considered the situation where 

property is to pass to a person depending on the order of death but where that property does not 

form part of the estate of any of the persons involved - an example would be the proceeds of a 

life policy.  They identified that there is no solution in the current law if they die simultaneously 

or where the order of death is uncertain. 

58.  The Commission therefore recommended in 1990, that, in these situations, the property 

should be divided equally among those persons unless there was express provision to the 

contrary. The Commission supported this solution in their 2009 Report.  

Consultation 

59.  The Scottish Government consulted on this recommendation and all nine consultees who 

responded agreed with this recommendation. 
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Alternative approach 

60.  The alternative would be to leave the law unchanged and the issue of succession to 

property which does not form part of the estate of any of the persons involved when those 

individuals die simultaneously would remain unresolved.  This would not meet our policy aim of 

making the law fairer, clearer and more consistent. 

Scottish Government position 

61.  Given the unanimous support, the Bill will provide that where property is to be 

transferred to one of two or more persons, subject to the order of their deaths, if those persons 

have died simultaneously or their order of death is uncertain, the property or its value should be 

divided equally between or among the estates of those persons.  This provision would not apply 

if there are provisions to the contrary in the relevant document. 

Section 11: Testamentary requirement of survival for a particular period 

Background 

62.  It is competent for a will to stipulate that a successor has to survive for a certain period in 

order to take the estate.  However, in some cases there may be insufficient evidence to establish 

if the successor survived for the specified period.  In these situations, the Commission took the 

view that the successor should be deemed not to have survived for the required period.     

Consultation 

63.  The Scottish Government consulted on this recommendation and all nine responses 

agreed with one again expressing concern about the use of the term ‗uncertain‘. 

Alternative approach 

64.  The alternative would be to leave the law unchanged and the uncertainty in these 

situations would not be resolved. 

Scottish Government position 

65.  Given the unanimous support, the Bill will provide that, where one person makes a 

testamentary provision for another, subject to that person surviving for a certain period and 

where it is uncertain whether they survived for that period, for the purposes of that provision he 

or she should be treated as having failed so to survive. 

Forfeiture  

Section 12: Person forfeiting to be treated as having failed to survive victim 

Background 

66.  The "forfeiture rule" normally prevents killers benefiting from the death of the person 

they have killed.  In terms of its operation in law, in 1990 the Commission considered that a 

killer would be deemed to have predeceased the victim.  However, in the case Hunter’s 

Executors, Petitioners [1992] SC 474 (which concerned the murder by a man of his second 
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wife) the court took the opposite view that the existing law did not provide that the killer should 

be deemed to have predeceased his wife.  The effect in that case was that while the killer was 

disinherited, the estate fell into intestacy rather than going to those to whom the wife envisaged 

that it would go in the event that the husband had predeceased her.  The Commission, therefore, 

recommended in 2009 that the law should make such a provision in order to place the matter 

beyond doubt to the effect that an unlawful killer who incurs forfeiture should be treated for the 

purposes of succession to the deceased victim‘s estate and any destination of trust property as 

having failed to survive the deceased.   

Consultation 

67.  The Scottish Government consulted on this recommendation and all nine responses 

agreed with it. 

Alternative approach 

68.  The alternative would be to leave the law unchanged and the lack of clarity in these 

situations would not be resolved. 

Scottish Government position 

69.  Given the unanimous support, the Bill will provide that an unlawful killer who incurs 

forfeiture should be treated for the purposes of succession to the deceased victim‘s estate and any 

destination of trust property as having failed to survive the deceased.  The Bill will provide for 

protection for a person who acquires property in good faith and for value whose title would 

otherwise be affected by the killer‘s forfeiture.  The Scottish Government will also put in place 

powers for the court to order execution of documents by the sheriff clerk where those in 

possession of property are under a duty to hand it back but are refusing to sign the necessary 

documents.  

Section 15: Total relief from forfeiture rule  

Background 

70.  The Forfeiture Act 1982 allows for flexibility in the application of the "forfeiture rule," 

which normally prevents killers benefiting from the death of the person they have killed. The Act 

applies to people convicted of murder, so that murderers cannot inherit property from their 

victims.  

71.  Under the Act where someone has unlawfully killed another, the court has a discretion 

under the common law rule to modify the forfeiture rule if the court considers the particular 

circumstances of the case merit such a modification. The effect of any modification would be to 

grant the unlawful killer ―relief‖ from forfeiture, meaning that the forfeiture rule would not 

prevent the unlawful killer from inheriting property from their victim. However, case law has 

indicated that the court under the Act can only go so far but cannot disapply the effect of the rule 

completely.  The Commission considered that the case law undermined the discretion of the 

court and recommended that the court should be expressly able to grant total relief and that the 

corresponding time limit for applying for relief from forfeiture should be extended from 3 to 6 

months.   
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Consultation 

72.  The Scottish Government consulted on these recommendations for which there was 

unanimous support.   

Alternative approach 

73.  The alternative would be to leave the law unchanged and the courts would be constrained 

by case law to grant only partial relief in these situations. 

Scottish Government position 

74.  Given the unanimous support, the Bill will provide that it should be competent for a court 

in Scotland to grant total relief under the Forfeiture Act 1982 and that the time for applying to 

the court for relief should be extended to six months. 

Section 17: Repeal of the Parricide Act  

Background 

75.     Currently the Parricide Act 1594 makes provision for anyone killing a parent or 

grandparent to be disinherited.  This sits alongside the wider rule that a person who has 

unlawfully killed another person cannot take any benefit from the estate of that other person.  

This rule is not limited to convicted killers and covers rights arising other than in the context of 

succession, i.e. life policies.  In their 1990 Report the Commission recommended that the 

common law of forfeiture should be placed on a statutory footing and the 1594 Act repealed.  In 

the 2009 Report the Commission had shifted their position on this issue on the basis that 

forfeiture is rare in practice and having provision for forfeiture in the common law has not 

created any difficulties.  As a result, their recommendation was only to repeal the 1594 Act.      

Consultation   

76.  Nine consultees responded on this recommendation.  Eight agreed with the 

recommendation with the other reserving opinion until the law of forfeiture as a whole is put on 

a statutory footing. 

Alternative approach   

77.   Alternatively the Parricide Act could remain in force, but it would seem unnecessary and 

confusing and this would not contribute to our policy objective of modernising the law in this 

area.  There wold be little to be gained from amending the Act given its narrow design.  Neither 

would amendment support the wider changes as they relate to forfeiture. 

Scottish Government position 

78.  Given the level of agreement on this and the Commission‘s view that the common law on 

forfeiture has not created any difficulties, our policy is to repeal the Parricide Act 1594.  
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Estate Administration 

Section 18: Errors in distribution: protection of trustees and executors in certain 

circumstances 

Background 

79.  Currently the Succession (Scotland) Act 1964 makes provision to protect executors and 

trustees who distribute estate in ignorance of an adoption order which would impact on how the 

estate is to be properly distributed.  Similarly the Law Reform (Miscellaneous Provisions) 

(Scotland) Act 1972 affords equivalent protections in relation to ignorance of the existence of 

children where the parents have not been married to one another. The Commission 

recommended that that these two pieces of legislation be replaced by an overarching provision.  

The protection is subject to the executor or trustee having acted in good faith.             

Consultation 

80.       All nine of the respondents who provided a view on this issue agreed with the 

recommendation. 

Alternative approach 

81.  The alternative would be to leave the law as it stands.  There would however be no 

benefit from setting out the law in one place or of the widening protection offered beyond 

ignorance of relationships by adoption or marriage. 

Scottish Government position 

82.   This recommendation will make the law fairer, clearer and more consistent and we will 

therefore legislate to ensure that a trustee or executor, in making a distribution from the estate 

vested in them, should not become liable for any error in distribution based on ignorance of the 

existence or non-existence of persons or their relationship or lack of relationship with a relevant 

person as long as they have acted in good faith and made reasonable enquiries. 

Section 19:  Protection of persons acquiring title 

Background 

83.  Currently the Succession (Scotland) Act 1964 offers protection to a buyer who purchases 

heritable property in good faith, which has been vested in the deceased‘s executors by virtue of 

confirmation.  An equivalent provision in the Sale of Goods Act 1979 offers a similar protection 

where a buyer acquires title to moveable property in these circumstances. 

84.  The Commission considered that these provisions were deficient on the basis that gaps in 

the law remained.  Buyers of shares or book debts did not enjoy these protections, nor did 

persons who acquired title to property through an exchange of goods rather than outright 

purchase. Whilst on reflection the Commission took the view that the common law was 

sufficient to protect those who acquire any type of property in good faith from someone whose 

title is voidable they did not consider that the common law rule would extend to all cases 
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currently protected in this way by the 1964 Act.  They therefore recommended that the 1964 Act 

provision should be repealed and re-enacted to provide complete statutory protection. 

Consultation 

85.  There was strong support for this recommendation with nine out of the ten respondents 

who answered this question in favour of the change.  The one respondent who disagreed was 

concerned that the proposal would create uncertainty in the law. 

Alternative approach 

86.  The alternative would be to leave the law as it stands, in doing so we would not be 

providing as effective a protection to those acting in good faith, who would in effect have to rely 

on the common law.   

Scottish Government position 

87.  Despite the view of one respondent, on the basis that the wider and more complete 

statutory protection proposed by the Commission provides the necessary fairness and certainty in 

the law, the Bill  gives this recommendation effect so that the existing protections which relate to 

heritable property are extended to cover good faith acquisitions of any kind of property.                                                                              

Other reforms 

Section 20: Gifts made in contemplation of death 

Background 

88.  A donation mortis causa is a lifetime gift made by an individual in contemplation of 

death.  While a donation mortis causa is regarded as a lifetime gift, it is not regarded as an 

outright gift as it shares some features of a legacy. Like a legacy, a donation mortis causa can be 

revoked by the donor while alive, does not defeat legal rights and will be liable for the deceased 

donor‘s debts should his or her ordinary estate be insufficient.  

89.  The Commission took the view that the rules on donations mortis causa and the 

associated presumptions should be abolished on the basis that the practice of making such 

donations is all but obsolete.  They therefore recommended that a gift made in contemplation of 

death should be presumed to be an outright gift unless the person making it clearly says that it is 

not.  

Consultation 

90.  The Scottish Government consulted on this recommendation and seven of the nine 

consultees who responded agreed.  The respondents who disagreed suggested that merely 

creating a presumption could create uncertainty. 

Alternative approach 

91.  One alternative would be not to legislate and leave the law un-modernised.  The other 

would be to legislate to make a rule that all gifts made in contemplation of death are outright 
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gifts.  Such an approach would encroach on an individual‘s freedom to make gifts with certain 

conditions attached.  

Scottish Government position 

92.  The Bill abolishes the customary mode of making a conditional gift in contemplation of 

death known as donation mortis causa.  In doing so the Scottish Government will fulfil our 

policy aim of modernising the law in this area. 

Section 21: Abolition of right to claim expense of mourning 

Background 

93.  The Commission endorsed the recommendations in the 1990 Report on the abolition of a 

number of common law rights of succession on the basis that they were out of place in a modern 

law of succession.  These rights include ―mournings‖ which is the rule that the widow (not 

widower) and family of a deceased person are entitled to an allowance out of the estate for items 

such as special mourning clothes; and temporary aliment which is a payment out of the estate to 

enable a widow to meet bills and subsist until such time as the estate is distributed. 

Consultation 

94.  The Scottish Government consulted on this recommendation. There was general support 

for the abolition of ―mournings‖ but not for the removal of the other common law rights.  In 

particular, respondents expressed concerns about the prospect of abolishing ‗temporary aliment‘ 

on the basis that real hardship can be experienced by families where a bank account is frozen as 

a result of the death and there is no access to alternate sources of funds.  

Alternative approach 

95.  The alternative would be to leave the law unchanged and un-modernised.  

Scottish Government position 

96.  Given the consultation responses, the Bill will abolish only the common law right to 

claim the expense of mournings. 

Section 22: Additional ground of jurisdiction: executor confirmed in Scotland 

97.  The Commission set out that, in principle, where Scots law is the applicable law, the 

Scottish courts should have jurisdiction.  They identified a gap where the executor to an estate, 

which was subject to Scots law, but who was not domiciled in Scotland could not be sued in 

Scotland in relation to their powers and duties as an executor.  They therefore recommended that 

the gap should be closed. 

Consultation 

98.  Ten consultees responded and all agreed.   
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Alternative approach 

99.  The alternative would be not to legislate to close this gap. 

Scottish Government position 

100. The Bill makes provision whereby a person has been confirmed as an executor in 

Scotland that person may be sued in the Court of Session, or in the sheriff courts for the 

sheriffdom in which confirmation was granted, in proceedings relating to his or her powers and 

duties as an executor in relation to the confirmed estate. 

Glossary 

101. The table below sets out the meanings to some of the terminology used in this 

Memorandum. 

Term Meaning 

Destination-over A clause which means that in circumstances where property is 

left to person A, whom failing, person B, person B will only 

inherit if person A has died by the date on which the property 

is to be inherited.  

Fiar An individual who is the ultimate beneficiary of property 

which is subject to a liferent. 

Liferent Where a beneficiary has the right to receive for the duration 

of their lifetime, the benefits of an asset.   

Special Destination Where a couple hold joint title to a property and where on the 

death of one, their title passes to the other.   

Survivorship Clause A clause which means that in circumstances where property is 

left to person A and person B, if person A dies then person B 

would inherit their share also. 

Testamentary Documents A document, such as will. 

Testator The individual who makes a will or gives a legacy.  

Vesting in the Fiar The point at which property, which has been the subject of a 

liferent, passes to the ultimate beneficiary. 
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EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 

COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

102. An Equality Impact Assessment (EQIA) has been carried out and the results will be 

published on the Scottish Government website.  

103. The Scottish Government considers that the Bill does not discriminate on the basis of age, 

maternity and pregnancy, marriage and civil partnership, gender reassignment, race, disability, 

religion and belief, sex or sexual orientation.  The changes proposed in the Bill will apply to any 

relevant person equally. 

104. The Bill contains provisions which relate to divorce, dissolution and annulment but in 

respect of these and indeed all other relevant provisions, the Bill does not distinguish on the 

grounds of marriage or civil partnership.  

Human rights 

105. The only ECHR issue that the Scottish Government considers is raised by the Bill relates 

to Article 1 of Protocol 1 of the ECHR – protection of property.  The case of Marckx v Belgium 

(App. No 6833/74, ECtHR, judgment, 13 June 1979) makes comment about the application of 

Article 1 of Protocol 1 in relation to the disposal of property by a will.   Paragraph 50 of the 

judgment notes that Article 1 of Protocol 1 does no more than enshrine the right of everyone to 

the peaceful enjoyment of "his" possessions, that consequently it applies only to a person‘s 

existing possessions and that it does not guarantee the right to acquire possessions whether on 

intestacy or through voluntary dispositions.   Paragraph 63 of the judgment notes that ―Article 1 

of the First Protocol includes the right of the legislature to control the use of property in the area 

of succession.     

106. However the rectification process provided for by section 3 of the Bill potentially 

engages the Article 1 of Protocol 1 (A1P1) rights of a beneficiary who is deprived of property 

they received under the will before rectification.   The policy aim of the measure is to ensure that 

the rightful beneficiary receives the property they were entitled to.  The Scottish Government 

considers that the public interest in protecting that person‘s rights and giving effect to the 

instructions of the testator outweighs any ECHR rights of the beneficiary who was not entitled to 

receive the bequest with the additional protection that rectification can only be ordered by the 

court.  The Scottish Government considers that protecting the rights of an intended beneficiary 

and giving effect to the instructions of the testator outweighs any A1P1 rights of the beneficiary 

who was not entitled to receive the bequest. There is also the additional protection that 

rectification can only be ordered by the court.  

107. The Bill also recognises that the interests of the beneficiary entitled to the property under 

the will as rectified will not always be preferred.  The Bill recognises that in the context of the 

situation where title to property has been obtained by a third party (either direct from the 

executor or from a wrongful beneficiary) in good faith and for value, it would not be appropriate 

to fully prefer the interests of the entitled beneficiary.   The existing common law protects an 

individual who has acquired heritable property in good faith and for value from someone whose 
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title is voidable.  Section 19 of the Bill places this protection on a statutory footing and extends it 

to cover all property, providing that where a person acquires property in good faith for value 

their title will not be challengeable even where it transpires that they acquired title from a 

beneficiary to whom title should never have been transferred or direct from the executor. This is 

the position at common law and in many statutory situations.  It is considered that it is more 

appropriate to protect good faith purchasers and their interests are to be preferred due to the 

disbenefits that would arise if property transactions required to be unpicked in the circumstances 

set out in section 19(2) in order to give greater weight to the interests of the entitled beneficiary.  

108. This does not result in infringement of the rightful beneficiary‘s A1P1 rights, as the 

bequest (or the value of the bequest) will be restored by the beneficiary who disposed of the 

property for value, under the doctrine of unjustified enrichment.   

Island communities 

109. The Bill has no differential impact upon island or rural communities. 

Local government 

110. The Bill has no direct impact on local authorities in discharging their duties. 

Sustainable development and environmental Issues 

111. The Bill has no negative impact on sustainable development. The potential environmental 

impact of the Bill has been considered.  A pre-screening report confirmed that the Bill has 

minimal or no impact on the environment and that subsequently a full Strategic Environment 

Assessment does not need to be undertaken.  It is therefore exempt for the purposes of Section 7 

of the Environmental Assessment (Scotland) Act 2005.   
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DELEGATED POWERS MEMORANDUM 

 

 

 

 

 

PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 

Rule 9.4A of the Parliament’s Standing Orders, in relation to the Succession (Scotland) Bill.  It 

describes the purpose of the subordinate legislation provisions in the Bill and outlines the 

reasons for seeking the proposed powers.  This memorandum should be read in conjunction with 

the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this memorandum are entirely the responsibility of the Scottish 

Government and have not been endorsed by the Scottish Parliament. 

OUTLINE OF BILL PROVISIONS 

3. The law of succession has been subject to substantive review by the Scottish Law 

Commission (“the Commission”) and it has published two wide ranging reports firstly, the 

Report on Succession 1990 (Scottish Law Commission No. 124; January 1990) and secondly, the 

Report on Succession 2009 (Scottish Law Commission No. 219; April 2009).  The Commission 

recommendations cover both a fundamental overhaul of the law on succession and a range of 

miscellaneous recommendations to modernise and clarify the largely technical area of the 

administration of estates and succession law. 

4. This Bill will therefore take forward mainly technical recommendations relating to 

jurisdiction and choice of law; wills and survivorship; and rights of succession in limited 

circumstances.  The Bill has 27 sections which cover the following key areas:  

 Testamentary Documents and Special Destinations 

 Survivorship 

 Forfeiture 

 Estate Administration 

 Miscellaneous reforms. 
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5. Further information about the Bill’s provisions is contained in the Explanatory Notes and 

Financial Memorandum published separately as SP Bill 75–EN, and in the Policy Memorandum 

published separately as SP Bill 75–PM. 

 

RATIONALE FOR SUBORDINATE LEGISLATION 

6. The Bill contains two delegated powers which are explained in more detail below. In 

deciding whether legislative provisions should be specified on the face of the Bill or left to 

subordinate legislation, the Scottish Government has had regard to:  

 

 the need to make proper use of valuable Parliamentary time;  

 

 the need to provide the flexibility to respond to changing circumstances without the need 

for further primary legislation;  

 

 the need to anticipate the unexpected, which might otherwise frustrate the purpose of the 

provision in primary legislation approved by Parliament; and  

 

 the desire to allow adjustments to the technical detail of the law relating to technical 

issues around the law of succession without the need for further primary legislation.  

 

DELEGATED POWERS 

Section 25 – Ancillary Provision  

 

Power conferred on:  the Scottish Ministers  

Power exercisable by:  Regulations  

Parliamentary procedure:  Affirmative if it amends primary legislation, otherwise 

negative  
 

Provision  

 

7.  To provide the Scottish Ministers with the power to make supplementary, incidental, 

consequential, transitional, transitory or saving provision as they consider appropriate for the 

purposes of, in connection with, or for giving full effect to any provision of the Bill.  Subsection 

(2) provides that such Regulations may modify any enactment, including any provision made by 

the Bill and may make different provision for different purposes.  

 

Reason for taking this power  

 

8.  To provide the flexibility to make any ancillary provision when commencing the 

provisions or that may arise in light of experience on the operation of the Act. The Scottish 

Government recognises the potentially broad application of this power, which includes the 

facility to modify primary legislation, and to alter the provisions in the Bill. Any supplementary 

use of the power would though need to be appropriate for the purposes of, in connection with or 

for giving full effect to the Act.  While the Scottish Government has not identified the need for 

any such provision, given the technical nature of the Bill and some of the legislation it relates to 
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it is considered safer to have these powers in case there is a need for any fine-tuning to ensure 

the workability in practice of the matters addressed in the Bill. 

 

Choice of procedure  

 

9.  Where the power is used to modify primary legislation, it would require the level of 

parliamentary scrutiny attached to the affirmative procedure. Other uses will require the negative 

procedure which is considered appropriate given the overall limitation on the use of the powers 

as having to be for the purposes of giving effect to the Act. These procedures are typical for 

ancillary powers.  

 

Section 26 – Commencement  

 

Power conferred on:  the Scottish Ministers  

Power exercisable by:  Regulations  

Parliamentary procedure:  Laid, no procedure  
 

Provision  

 

10.  To enable the Scottish Ministers to commence the Bill, including transitional, transitory 

or savings provisions.  

 

Reason for taking this power  

 

11.  The Commission proposed that Ministers should appoint a single day for the 

commencement of the more extensive Bill attached to its report on the basis that it formed a 

package that cannot sensibly be broken down into smaller parts for commencement at different 

times.   The Scottish Government considers that it is likely that it will also take the view that the 

provisions should be commenced as a whole.  However, it considers that it is preferable to 

ensure there is flexibility in the commencement powers in case it transpires there is any need for 

staggered commencement.   This also allows for the possibility that there could be amendments 

made to the Bill during its Parliamentary passage which might impact on the approach to 

commencement.  The Scottish Government therefore considered that in accordance with usual 

practice, the provisions of the Bill should be capable of being commenced by Commencement 

Order on different days.  

 

Choice of procedure  

 

12.  No procedure is provided for aside from laying in Parliament in line with the 

Interpretation and Legislative Reform (Scotland) Act 2010, which is typical for commencement 

powers. The power includes the usual ability to make transitional, transitory or saving provision 

in the commencement order. While the Bill will only apply in relation to deaths occurring on or 

after commencement it is possible that the need for saving or transitional provision may be 

required on commencement.   It is not considered that the any such provision if required is likely 

to be complex. 
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Introduction 

1. The Succession (Scotland) Bill (―the Bill‖) was introduced in the Scottish 
Parliament on 16 June 2015 by the Cabinet Secretary for Justice, Michael 
Matheson. 

2. The Delegated Powers and Law Reform Committee was designated as lead 
committee for Stage 1 consideration of the Bill. 

3. In addition to carrying out the role of lead committee, under rule 9.6.2 of Standing 
Orders the Committee is required to consider and report upon any provisions in 
the Bill which confer power to make subordinate legislation. Accordingly, the 
Committee considered the delegated powers within the Bill and reported upon 
them in its 52nd report of 2015. 

4. The Finance Committee also considered the Bill. It issued a call for evidence, but 
on receiving no responses to that call for evidence, agreed not to take any further 
consideration of the Bill.  

Evidence gathering 

5. To inform its consideration of the Bill, the Committee issued a call for evidence on 
the Bill. Six submissions were received (listed at Annexe C). 

6. The Committee also held oral evidence sessions on 8, 15, 22 and 29 September 
2015. Evidence was taken from law bodies, legal practitioners, academics, the 
Scottish Law Commission and the Scottish Government.  

7. The Committee thanks those who informed the Committee‘s consideration of the 

Bill. 
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Background 

8. The Bill is the second Scottish Law Commission Bill (SLC Bill)i to be considered 
by the Committee following changes to Standing Orders in June 2013 which 
altered the Committee‘s remit, allowing it to take the lead role in considering 

certain bills emanating from SLC reports. 

9. The origin of the proposals in the Bill is a 2009 report1 of the Scottish Law 
Commission (―SLC‖), which in itself built upon the recommendations of the 
Commission‘s report of 1990 which had yet to be implemented. The 2009 report 
also contained proposals which would make more wide-ranging reforms to the law 
of succession. These proposals are being consulted on separately2, with a view to 
further legislation in this policy area.  
 

10. In 2014, the Scottish Government consulted3 on a number of specific proposals 
for reform to the law of succession. Twenty two written responses were received. 
Only the proposals which attracted majority support from the respondents 
addressing them feature in this Bill.  
 

11. It appears to the Committee that the provisions contained within the Bill have been 
consulted upon extensively with some issues dating as far back as 25 years. 

  
 

General principles 

Bill provisions 

12. The law of succession has been subject to substantive review by the SLC. It has 
published two wide ranging reports, firstly the Report on Succession 1990 
(Scottish Law Commission No. 124; January 1990) and secondly, the Report on 
Succession 2009 (Scottish Law Commission No. 215; April 2009). 

13. This Bill implements, in part, the Commission recommendations from its 2009 
report which were carried forward from its earlier report in 1990. It should, 
however, be noted that the 2009 recommendations consist of both comparatively 
technical recommendations which are to modernise and clarify the law of 
succession and more substantive recommendations which promote a fundamental 
overhaul of the law of succession in Scotland. 

14. This Bill takes forward mainly technical recommendations relating to jurisdiction 
and choice of law; wills and survivorship; and rights of succession in limited 
circumstances.  The Bill covers reforms to the following key areas: 

                                            
i The first SLC Bill considered by the Committee was the Legal Writings (Counterparts and Delivery) 
(Scotland) Bill. 
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 Testamentary Documents and Special Destinations 

 Survivorship 

 Forfeiture 

 Estate Administration 

 Miscellaneous reforms. 

General views on the Bill 

15. The Bill covers a disparate selection of proposals emanating from the SLC‘s 2009 

report on succession. The common theme, however, is that they are all matters on 
which there was consensus amongst stakeholders in the responses to the 
Scottish Government‘s consultation. 

16. Given the disparate nature of the Bill and the absence of consistent themes; it is 
difficult for the Committee to offer an overarching view of the Bill.  

Has the case been made for reform of succession law? 

17. The Committee has received evidence offering support for the reform of 
succession law and the approach taken in this Bill. 

18. In written evidence both the Faculty of Advocates and TrustBar point to 
improvements that the Bill would bring. The Faculty of Advocates notes that 
reform is required and that there is a wide degree of consensus on the Bill‘s 

proposals.4 

19. Alan Barr, a partner at Brodies LLP, suggested to the Committee that ―…it is a 

very good thing that succession is being considered by the Parliament‖.5 

20. The Committee has not received any evidence questioning the need for reform 
nor has any evidence suggested that this Bill does not contribute to that reform. 

In considering the Bill and the current positions as regards succession law, it is 
clear to the Committee that a case had been made for the reform of succession 
law and that this Bill contributes to that process. 

 

Consolidation 

21. The Bill is only part of the Scottish Government‘s programme for reform of 

succession law. As noted above, this Bill only progresses those SLC 
recommendations which are of a technical nature and on which there is a broad 
degree of consensus. 
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22. Separately to this Bill, the Scottish Government is consulting on the SLC‘s more 

wide-ranging provisions with a view to further legislation being brought forward. 

23. The Committee recognises that the matters covered in the wider consultation 
require further consideration. The Committee also recognises that those matters 
may not be appropriate for a SLC Bill. The Committee therefore appreciates the 
necessity of a second bill on succession. 

24. Nonetheless, having two bills on succession in such short order may present 
challenges and in particular may be confusing for the users of the legislation. 

25. The Faculty of Advocates described the splitting of a set of reform into two bills as 
largely ―uncharted waters‖.  

26. The Committee explored with witnesses whether there would be value in 
consolidating the legislation in the aftermath of the second bill. 

27. A number of witnesses expressed support for consolidating the legislation, at least 
covering the two pieces of new legislation. 

28. Professor Carruthers, Professor of Private Law at the University of Glasgow, 
identified some of the benefits of consolidation— 

 Once two bills become two acts, it might be sensible to consolidate them, 
so that there is not a gap or, worse, some inconsistency between them. In 
practice it is easier to work from one consolidated act.‖ 6 

29. Professors Crawford (Honorary Research Fellow at the University of Glasgow 
School of Law), Carruthers and Paisley (Chair of Scots Law at University of 
Aberdeen School of Law) all recognised that there would be merit in consolidating 
the two new pieces of legislation, but questioned the value of consolidating other 
aspects of succession law. Professor Paisley queried the necessity and 
practicality of such a wider exercise— 

 It would be possible to consolidate the existing statutory material on the law 
of succession into one act after the two bills are enacted. However, it would 
be a step too far, as regards getting it done in any timescale, to try to 
consolidate the entirety of the law of succession because that would bring 
in a vast amount of the law of trusts and executory administration, much of 
which works pretty well at common law in any event. That would be 
unnecessary.‖7 

30. In evidence to the Committee, Paul Wheelhouse MSP, the Minister for Community 
Safety and Legal Affairs (―the Minister‖) recognised that progressing two bills in 

quick succession raised the question of consolidation. He committed the Scottish 
Government to considering consolidation in the context of a future succession 
bill.8  
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The Committee considers that there would be value in consolidating succession 
law in the aftermath of a second succession bill as it would improve the 
accessibility of the law. The Committee considers that any consolidation exercise 
should be primarily concerned with the two new bills, recognising that a wider 
consultation exercise would be time consuming and potentially unnecessary.   

 

Guidance 

31. In the course of scrutinising the Bill a clear issue to emerge has been the legal 
complexity of the issues under consideration. The Bill‘s provisions have been 

interpreted in different ways by legal experts. The Bill‘s provisions will, however, 

impact on members of the public more generally and the Committee therefore 
explored with the Minister how these complex provisions would be transmitted to 
the public. 

32. The Minister advised the Committee that the Scottish Government would be 
working with the Scottish Law Commission to update the existing guidance for the 
public on what to do after a death to reflect the changes provided for by this Bill.  

33. It was also suggested to the Minister that the Scottish Government should be 
working on the development of guidance on what to do before death, so that 
people are informed about the Bill‘s implications before death.9 

The Committee recognises that the Scottish Government‘s guidance on what to 

do after a death has been generally well received and encourages it to maintain 
these standards as it develops the guidance to reflect the changes provided for in 
the Bill. 
 
The Committee also encourages the Scottish Government to provide guidance on 
what to do before death, so that the public is aware of the Bill‘s implications for 

succession prior to death. 

 

Specific provisions 

Section 1 – effect of a divorce or dissolution of a civil partnership on a will 

34. Section 1 of the Bill provides that if a (same sex or opposite sex) marriage ends by 
divorce, or a civil partnership terminates by dissolution, any provision in a will 
benefiting the testator‘s former spouse or civil partner will not take effect.  

35. Two specific issues arose in the Committee‘s scrutiny of this section. 

36. The first issue concerned guardianship. Section 1 applies to provisions in wills 
appointing the testator‘s former spouse or civil partner as a guardian of a child 
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(section 1(a)(ii)), meaning that under section 1 a former spouse of civil partner 
could not become a guardian of a child.  

37. The Scottish Law Commission advised the Committee that it must be assumed on 
divorce that, as legal separation severs all ties between the testator and their ex-
spouse or civil partner, it was not the testator‘s intention for them to be appointed 

as the guardian of the child unless they have made express provision in their will 
(section 1(3)). 

38. However, the Law Society of Scotland and TrustBar argued it might be desirable 
in some cases for a former spouse or civil partner to become a guardian 
irrespective of the absence of express provision under section 1(3).  

39. John Kerrigan, giving evidence on behalf of the Law Society of Scotland, 
explained why it could be desirable— 

 Our concern was about a situation in which, for example, a couple become 
divorced but neither person would object to the other, in the event of their 
death, being the guardian of a child involved in that relationship. I 
understand the Government‘s position, in that section 1 says that the will 

can provide otherwise. There may be a question as to whether the legal 
profession gets up to speed on that quickly, but I take the point that if a 
guardianship provision were revoked by divorce, the surviving party could 
seek parental rights. There is a question of the time involved in that.‖ 10 

40. John Kerrigan suggested to the Committee that if it were a defended action, the 
time involved in seeking parental rights could be a much as a year and a half.11 

41. In addition to the time involved in obtaining parental rights, witnesses including the 
Law Society of Scotland, also highlighted the financial costs. John Kerrigan 
suggested to the Committee that it could cost around £6,000 to the client if they 
could not obtain legal aid and the action was defended.12 

42. TrustBar (a group of Scottish advocates who specialise in the areas of trusts, 
executries, partnership, directors‘ duties and agency and other relationships of 

good faith) also highlighted the inconsistencies that this provision might create 
between family law and succession law— 

 If the appointment of the guardian is made in a will and, subsequent to that 
will, the person who was appointed as guardian is divorced from the 
granter, that appointment ceases to have effect. Section 1 does not relate 
to non-will appointments, but the Children (Scotland) Act 1995 clearly 
contemplates that there can be non-will appointments—just a document 
and nothing else can make the appointment. No other legacy is required. It 
is not testamentary, so it is not a will on any normal understanding of that 
word. In that case, the divorce would have no effect.‖ 13 
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43. Professor Carruthers agreed with the Law Society of Scotland‘s observations, but 
questioned the necessity of making provision for guardianship— 

 …although I accept that as an objection I would not hold up the section 
because of the inclusion of the guardianship issue. It is quite a small issue 
in the bigger scheme of what section 1 is endeavouring to do.‖14 

44. The Minister agreed to reflect on the evidence received and to consider further 
whether the approach taken is appropriate. 

45. Subsequently to his appearance before the Committee, the Scottish Government 
has written to the Committee advising it that it has concluded— 

 …even though the numbers will be small, it is not appropriate to apply 

different outcomes to guardianship provisions made in a will as opposed to 
any other documentation and we will therefore bring forward an 
amendment at Stage 2 to remove the appointment of guardians from the 
effect of Section 1.‖15 

The Committee agrees that it would not be appropriate to apply such different 
outcomes with regard to guardianship and welcomes the Scottish Government‘s 

commitment to amend the Bill at Stage 2. 

 

46. The second issue in relation to section 1 concerns the point from which section 1 
should take effect. 

47. Section 1 would only apply where the deceased dies ‗domiciled‘ (permanently 

resident) in Scotland (section 1(1)(d)).  

48. TrustBar, in its written submission to the Committee, called for a re-wording of 
section 1(1)(d) so instead section 1 would apply as long as the testator was 
domiciled in Scotland when the marriage or civil partnership ended. 

49. TrustBar argued that section 1 was an implied revocation of a will so it should be 
treated as private international law treats other revocations of wills.  

50. Some countries‘ rules of domestic succession law treat entering into a marriage as 

an implied revocation of a will. However, other countries‘ rules do not. TrustBar 

explained that, in an estate with a cross-border element, which country‘s law 

applies to determine the effect of a marriage in a particular instance depends on 
where the person was domiciled at the time he or she got married. TrustBar 
argued that its proposed approach was more consistent with this related strand of 
private international law.16 
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51. TrustBar also said that its suggested approach was less complex in private 
international law terms, as the distinction between heritableii and moveableiii 
property had no significance.17 

52. In oral evidence to the Committee, mixed views were expressed on the merits of 
the alternative approach proposed by TrustBar. 

53. Professors Crawford and Carruthers said that, in private international law terms, 
TrustBar was classifying section 1 as a rule of matrimonial law. Professors 
Crawford and Carruthers disagreed with this interpretation, preferring to classify it 
as a matter of succession law. Professor Crawford commented— 

 There is a rule…that the question of whether a will is revoked by marriage 

is a matter of matrimonial law, to be decided by the domicile of the testator 
immediately after marriage, but I would be inclined to draw a distinction 
between that and the situation we are looking at now, which is presumably 
the case where a will is discovered many years after a divorce and nobody 
thought to alter it. I suggest that the effect of divorce is more clearly put as 
a matter of succession, and, as drafted, the connecting factor would be the 
domicile at death of the testator.‖18 

54. Professor Carruthers commented that, in any event, section 1(5) requires the 
divorce to be recognised by the law of Scotland. She described this as ―quite neat‖ 

as ―both bases are covered‖.19 

55. Professor Crawford agreed that what TrustBar was proposing raised practical 
issues as well, for example, making it more likely that there would be a need for 
factual enquiries by a solicitor to ascertain issues including the testator‘s domicile 

at the time of divorce or dissolution of the civil partnership.20 

56. The Law Society of Scotland said it could see the arguments in favour of both 
approaches. However, John Kerrigan (expressing a personal view rather than that 
of the Society) said he thought the key factor should be domicile at the date of 
divorce or dissolution.21 

57. In this context, John Kerrigan argued there were additional complexities 
associated with the approach in section 1 in terms of private international law.  

58. Under the rules of private international law, where the estate has a connection to 
more than one country, inheritance to ‗moveable property‘ (everything other than 

land and buildings) is governed by the country where the deceased was domiciled 
(no matter where the property is situated). However, inheritance to ‗heritable 

property‘ (land and buildings) is governed by the law of the country where the 

property is situated.  
                                            
ii  Heritable property includes land and buildings 
iii Moveable property includes title to property which actually physically moves, which would normally pass only on 
delivery. Moveable rights also include those to intellectual property, such as patents, trade marks and copyright. 

74



Delegated Powers and Law Reform Committee 
Stage 1 Report on the Succession (Scotland) Bill, 64th Report, 2015 (Session 4) 

 
 

9 
 

59. As section 1 is currently drafted, this means there are situations where Scots law 
would apply to an estate (for any land and buildings in Scotland) but section 1 
would not apply (because the deceased died domiciled elsewhere). It could be 
argued that this is a more complex outcome than the alternative approach 
proposed by TrustBar.  

60. The Faculty of Advocates, however, supported the approach taken in section 1, on 
grounds including that the alternative was more likely to require the executors to 
undertake a factual enquiry to ascertain issues including the testator‘s domicile at 

the time of divorce or dissolution of the civil partnership.22  

61. Alan Barr (Partner with Brodies LLP) also said he could see arguments in favour 
of both approaches but was ―slightly more in favour‖ of TrustBar‘s approach. He 

also suggested that ―death was more certain than divorce‖ and this might 

influence both the approach to domicile and the need for factual enquiries on the 
part of the executors.23 

62. The Committee explored these issues with the Minister. The Minister maintained 
that the position as drafted in the Bill was appropriate.  

63. At the same time, however, the Minister suggested that if the Committee was 
particularly minded to support the approach as proposed by Trustbar then he 
would reflect on this matter further.24 

The Committee is not minded to support the approach proposed by TrustBar. The 
Committee concurs with Professors Crawford and Carruthers that this is a matter 
of succession law, not matrimonial law, and accordingly the approach taken in the 
Bill is appropriate. The Committee considers that greater certainty and clarity is 
provided in determining domicile at death for the purposes of section 1. 

 

Sections 3 and 4 – court‘s power to rectify a will 

64. Sections 3 and 4 of the Bill aim to give effect to the Scottish Government‘s policy 

intention that errors in a will which are ―simple and obvious‖25 should be able to be 
corrected after the testator‘s death.  

65. Section 3(1)(b) provides that the provisions only apply where someone other than 
the testator has prepared the will and there have been instructions from the 
testator (although these need not be in writing). 

66. TrustBar, the Law Society of Scotland and Eilidh Scobie (Private Client Partner 
with Burnett and Reid) suggested that the scope of the provisions could be 
broadened to include wills prepared by the testator, such as handwritten wills or 
wills created using templates found online. 
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67. Others, however, argued for retention of the approach taken in the Bill. Professor 
Paisley described an expansion of the scope of the provisions as ―disastrous‖, 

leading to lots of challenges by disappointed beneficiaries. He said that the 
necessary evidence would be hard to find in practice or could be faked by 
relatives for personal gain. 

68. Eliidh Scobie, however, contended that, should the scope of the provision be 
broadened, there were already sufficient protections in place to avoid misuse of 
the power of rectification— 

 We could permit wills that are created other than by a lawyer to be changed 
through this route, but that does not mean that they would be changed, 
and, again, it would be up to the court to decide.‖26 

69. TrustBar recognised, however, that it may be difficult to find evidence of the 
testator‘s intentions when seeking to rectify a ―DIY‖ will. 

70. In evidence to the Committee, Alan Barr  questioned whether wills created using 
pro-formas from the internet currently fall within the scope of section 1. Alan Barr 
queried whether the interaction with software meant that the will in these 
circumstances was essentially being prepared by a third party. 

71. In evidence to the Committee, the Minister indicated that he was not minded to 
change the approach taken in the Bill. The presence of someone else to verify that 
the person‘s intent was different from what was ultimately expressed in the will 
was for him the key issue and therefore wills that did not come within this 
understanding should not be included. 

72. He contended that this meant wills prepared using online pro-forma would not 
come within the scope of section 3— 

 Where a testator draws up their own will themselves, whether on paper or 
online, that provision would not apply, and we are content that that is the 
right outcome and that the provision itself is clear on that point, because 
there is no possibility of misinterpretation if the person has filled in the will 
themselves. We will continue to reflect on whether software could be 
considered as constituting a third party. Having to think about such issues 
has brought us firmly into the 21st century, but we think that it is unlikely to 
be the case. The important factor is the involvement of someone other than 
the testator.‖27 

73. Both in oral evidence and in subsequent correspondence with the Committee, the 
Scottish Government undertook to review and amend the Explanatory Notes to 
provide greater clarity on what kind of wills are captured by this provision. 
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The Committee agrees with the position taken by the Scottish Government to the 
extent that the critical factor to consider in terms of section 3 is the presence of 
another person to verify the person‘s intent, irrespective of whether or not that 

person is a lawyer receiving instructions. The Committee does not therefore 
consider that on-line pro-forma are captured within this provision. 
 
Moreover, the Committee is not minded to support a broadening of the scope of 
the provision. The Committee accepts Eilidh Scobie‘s argument that it will be for 

the courts to decide whether rectification should take place, but at the same time 
the Committee considers that there are risks associated with extending the scope 
of the provision in the manner proposed by TrustBar, Eilidh Scobie and the Law 
Society of Scotland.  
 
Who is to be covered by this provision is clearly a complex matter and to that end 
the Committee welcomes the Scottish Government‘s undertaking to review and 
amend the Explanatory Notes insofar as they relate to this provision. 

 
74. Section 4(1) of the Bill provides that an application for rectification must be made 

within the period of six months following the grant of confirmation or, in any other 
case, from the date of the testator‘s death. The court has discretion to extend this 

time limit (section 4(2)). 

75. The SLC recommended that the critical aspect of this provision should be that 
rectification should take place within a reasonable time.28 

76. A number of stakeholders, however, (Michael Kusznir; TrustBar; Law Society of 
Scotland; Professor Paisley) submitting evidence to the Committee said the 
relevant time limit for applying to the court should run from the date of death, on 
the basis that a grant of confirmation can take many years. 

77. In oral evidence to the Committee John Kerrigan of the Law Society of Scotland 
expanded on this concern— 

 In some cases, it can take several years to obtain confirmation. I think that, 
if someone has difficulty with a will and wants to see it rectified, they should 
not be allowed to wait until six years has passed. I know that that is an 
extreme case, but I agree with some of the concerns that have been 
expressed about time limits.‖29 

78. He further suggested that his personal view was that the time limit for rectification 
should be one year from death. 

79. Eilidh Scobie, however argued that the approach taken in the Bill was preferable. 
She noted that, until confirmation is granted, the will is not a public record. She 
argued that, if the relevant period ran from the date of death, the executors could 
delay the grant of confirmation if it were in their personal interests to do so. 
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80. Professor Paisley acknowledged the risk that an executor may be incentivised to 
hide a will or delay bringing it to the attention of beneficiaries. He argued that a 
long initial time limit, coupled with the court‘s discretion to extend the deadline in 

appropriate circumstances would address this point. 

81. Professor Paisley also argued that a will becomes before confirmation is 
granted— 

 When someone in Scotland dies, one of the first things that a solicitor will do if 
the will is in the office is register it in the sheriff court books. At that point, it 
immediately becomes a public document. Confirmation follows later, but the will 
becomes a matter of public record when it is registered, which means that 
anyone can go and look at it. Registering a will is a voluntary act, and it is 
registered only to ensure that if the original gets lost, a certified copy that is 
treated as the original can be obtained.‖30 

82. In evidence to the Committee, the Minister indicated that the Scottish Government 
remained content with the approach as initially proposed by the SLC and as given 
effect to in the Bill. 

The Committee is not persuaded by the evidence arguing that the time limit for 
applying to the court for rectification should run from the date of death rather than 
confirmation.  
 
Equally, the Committee recognises that there are concerns about the approach 
taken in the Bill and with that in mind invites the Scottish Government to reflect 
again on those concerns. 

 

83. The Committee also considered the interaction between sections 3 and 4 and 
section 19. 

84. Section 19 of the Bill protects those who acquire property in good faith and for 
value directly or indirectly from the executor or a person (such as a legatee) who 
derived it directly from the executor.  

85. Subsection (2) of section 19 makes express provision about factors which cannot 
be relied on as grounds of challenge. These factors are: where the court has 
overturned (reduced) the confirmation; where the will has been subject to 
rectification after the property has been distributed; and where the title was not 
necessarily ―good‖ title.  

86. TrustBar has argued that a deficiency of sections 3–4 (in conjunction with section 
19) is the partial protection it offers to third parties acquiring property who might be 
prejudiced by a subsequent rectification. Instead TrustBar would prefer to apply 
sections 8 and 9 of the Law Reform (Miscellaneous Provisions)(Scotland) Act 
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1985 to wills, which, it argues, would offer better protection in this regard and have 
the additional benefit of an established body of case law. 

87. The Minister, however, indicated that he was content that there were sufficient 
protections already in place in the Bill, but agreed to follow-up on the following 
example highlighted by the Convener— 

 ―…if I inherited and received a significant amount of money from a will that 

was going to be rectified and the money was going to be taken away, and I 
set up in business in such a way as to tie up that money, which I would be 
required to give back, that would leave me and my creditors in trouble. I 
would not have acquired that for value, but would have acquired it under 
the estate. All sorts of houses of cards would fall down because I would 
have to give the money back but I would no longer have it, as I would have 
dispersed it into a business. Is that the intention?‖31 

88. In subsequent correspondence to the Committee, the Scottish Government 
confirmed that in the example set out by the Convener, the individual who 
received the inheritance would be required to repay the money received and the 
creditors would not be protected under section 19 as they would not have 
acquired title to property in good faith or for value, the aim being to ensure that the 
rightful beneficiary receives the inheritance. 

89. The response argues that there are, however, safeguards in the Bill, which mean 
the circumstances in which rectification can take place are rare— 

 …there is a limited time period in which an application for rectification can 

be made – 6 months from date of death or from the confirmation and to 
avoid personal liability, an executor should not distribute the estate for a 
period of six months from the date of death.‖32 

The Committee notes the safeguards in place to avoid the circumstances 
highlighted by the Convener from arising. The Committee would welcome, 
however, some assurance as to what guidance is in place to make executors 
aware of this expectation that they should not distribute the estate for a period of 
six months from the date of death. If there is not broad awareness of this 
expectation then this would appear to undermine the strength of the safeguards 
and increase the likelihood of the circumstances highlighted by the Convener 
arising. 

 

Sections 6 and 24 – death before legacy vests: the entitlement of children and more 
remote descendants 

90. Section 6 relates to the ‗conditio si institutus sine liberis descesserit‘. This is a 

legal presumption which applies where the testator left a legacy to any of his or 
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her ‗issue‘, namely, his or her children or other direct descendants (such as 

grandchildren or great-grandchildren).  

91. The Bill would abolish the common law version of the doctrine (section 24) and re-
state and clarify aspects of the doctrine in a statutory form (removing its Latin 
name) (section 6). Section 6(2) allows the testator to expressly opt out of the 
scope of the presumption in section 6. 

92. TrustBar has made a specific point relating to section 6(2) of the Bill, saying that it 
needs to be revised to give greater clarity about the effect of a legacy of the 
residue in certain circumstances. 

93. TrustBar set out the nature of its concerns in oral evidence— 

 The point that we were concerned with is a situation that commonly occurs 
in which a legacy is left to person A—this can occur with a homemade will, 
for example—and there is a residuary provision to person D. In that 
situation, a layperson might think that they want to leave a particular 
property to son A, but if they are not leaving it to son A, they want to leave 
it to ―all my children‖, because they are leaving the residue—the whole 
balance—to their children. 

In other words, the legacy is specific to son A; otherwise—if he pre-
deceases or something—it goes to all of the children. There might be an 
argument that the testator has made his position clear: if son A does not 
get the property, everyone else does. However, it seemed to us that that 
argument should be eliminated. 

The overall intention of section 6(2)—as I understand the policy—is that, 
notwithstanding the legacy to residue, there is to be inheritance by A‘s 

children, in preference to, say, A‘s other siblings. That is the policy, but it 

seems that there could be an argument over the word ―clear‖.‖33  

94. In addition, TrustBar suggested that section 6(1)(a) should read ―a will identifies as 

a beneficiary‖ rather than ―names as a beneficiary‖ as there may be circumstances 

in which in naming a beneficiary an error may occur which would not have arisen if 
the beneficiary had simply been identified. 

95. The Minister indicated that he did not believe that there is any evidence that more 
cases will be dealt with in the courts or that there will be greater uncertainty 
caused by these provisions. However, he indicated that the Scottish Government 
was taking on board the comments that TrustBar made and would give the matter 
further consideration before Stage 2. 
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The Committee encourages the Scottish Government to reflect further on the 
comments of TrustBar. In particular, the Committee strongly encourages the 
Scottish Government to consider amending the Bill to give effect to TrustBar‘s 

suggestion that 6(1)(a) be amended to ―a will identifies as a beneficiary‖. 

 

Sections 9 – 11 – survivorship 

96. Sections 9–11 of the Bill deal with the law relating to survivorship in the event of 
common calamity (such as a car accident) where two or more people‘s deaths 

were simultaneous or it is not clear which person lived longer. 

97. A number of issues arose in relation to these sections. 

98. TrustBar argued that the Bill should address the situation where a family perishes 
together and, because the order of death is uncertain, the estate falls to the 
Crown, rather than other relatives. 

99. In its written evidence TrustBar highlighted an example where such circumstances 
had arisen— 

 The paradigm example was Drummond‘s Judicial Factor v. Her Majesty‘s 

Advocate 1944 S.C. 298 a case in the Clydebank Blitz where a married 
couple and two children perished. Order of death was unknown. Wife 
intestate but had savings certificates. She had no blood relatives. 
Husband‘s siblings were unable to claim as no-one could be established as 
having survived the other. (e.g. the children could not be established as 
having survived their parents) The Crown succeeded in their claim at the 
expense of the brothers-in-law/uncles.  

This perceived unfairness will recur with the proposal in section 9.‖34  

100. TrustBar suggested an alternative approach to avoid such circumstances 
arising— 

 (2) Where application of the rule in subsection (1) would result in the Crown 
succeeding to property as ultimus haeres (ultimate heir), the younger 
person shall be treated as having survived the elder.‖ 35 

101. Professor Paisley echoed TrustBar‘s concerns and supported its suggested 

amendment. 

102. The Minister indicated that the Scottish Government would give further 
consideration to this point and would welcome the Committee‘s view on this 

matter. That said, he noted that this set of circumstances will arise very rarely. 
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The Committee acknowledges that these set of circumstances will arise rarely, 
but they have before and consequently it is possible that they will arise again at 
some juncture. The Committee concurs with the position expressed by TrustBar 
and Professor Paisley - the estate should not fall to the Crown. To that end the 
Committee invites the Scottish Government to consider the approach proposed 
by TrustBar. 

 
103. As noted earlier, section 9 of the Bill provides that where two people have died 

simultaneously or in circumstances where it is uncertain who survived whom, 
neither is to be treated as having survived the other.  

104. TrustBar criticised the use of the word ―uncertain‖, suggesting it could lead to 

unnecessary litigation. TrustBar indicated a preference for what was decided in 
the Lamb caseiv – that the matter should be decided on the balance of 
probabilities – to appear on the face of the Bill. 

105. However, Laura Dunlop QC, giving evidence on behalf of the Faculty of 
Advocates, argued that that there was sufficient clarity about the meaning of 
―uncertainty‖— 

 I had a look at the case to which TrustBar refers—I think that it is the Lamb 
case. The first-instance judge in that case found it difficult, but my view, on 
looking at the appeal decision, is that Lord Wheatley sorted it out. He 
said—as was alluded to earlier when Mr Kerrigan gave evidence—that, in 
round 1, we decide whether there is evidence to show on the balance of 
probabilities who died first. If there is not, we move to whatever the 
statutory rules are for the situation in which it is uncertain. The use of the 
word is not in itself problematic.‖36 

106. The Minister indicated that he did not consider that any change is necessary, as 
no one was, in his view, suggesting that the provisions as drafted did not work 
legally. He advised that the Bill aligns with the approach that is taken in the 
Succession (Scotland) Act 1964 and the SLC‘s draft bill, and he suggested that 
the term ―uncertain‖ is explained in the Explanatory Notes, specifically in 
paragraph 36. He suggested that the reader of the Bill would get the answer to the 
issue without having to resort to the case in question. 

 

 

                                            
iv Lamb v Lord Advocate 1976 
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The Committee is not persuaded that the Bill should be amended to make specific 
reference to ―that the matter should be decided on the balance of probabilities‖. 

As suggested by the Minister this is already set out in paragraph 36 of the 
Explanatory Notes to the Bill and the Committee considers that a satisfactory 
exposition is provided there. 

 

107. The Law Society of Scotland and TrustBar both expressed concern with section 
10(4), which prevents section 10 from applying when the testator is amongst those 
who die simultaneously or in an uncertain order. Both respondents suggest that in 
some circumstances section 9 and 10 should both apply to avoid an estate falling 
into intestacy. 

108. The Minister indicated that the Scottish Government would give further thought to 
this matter and would consider carefully the Committee‘s recommendations. 

109. The Committee does not wish to see provisions included within the Bill which are 
likely to result in an estate falling into intestacy. Nor does the Committee wish to 
see provisions within the Bill introduced which will increase the likelihood of 
people having to resort to the courts. 

The Committee recommends that the Scottish Government amend section 10(4), 
so that in some circumstances sections 9 and 10 should both apply and thereby 
avoid an estate falling into intestacy. 

 

Sections 12 – 17 – forfeiture 

110. A person who is otherwise entitled to inherit may forfeit any rights to inherit from a 
person he or she has unlawfully killed. This area of succession law is often 
referred to as ‗forfeiture‘.  

111. In 1990 the SLC view was that the whole of the law of forfeiture should be placed 
on a statutory footing. By 2009 the SLC had changed its mind (2009 SLC report, 
para 7.2). This was on the basis that forfeiture is rare in practice and having it in 
the common law had not created significant difficulties. 

112. Professor Paisley strongly criticised the Forfeiture Act 1982. He argued that the 
Scottish Government should have looked at the Scottish tradition of ―personal 

unworthiness‖ which, he says, can prevent inheritance in circumstances where a 

beneficiary would otherwise have been entitled to inherit. 

113. No other witnesses expressed a view on this issue. 

114. The Minister indicated that the Scottish Government shared the SLC‘s position in 

terms of not placing the common law of forfeiture on a statutory footing. He 
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suggested that forfeiture was rare in practice, and that having provision for 
forfeiture in the common law had not created any difficulties to date. 

115. The Minister did, however, indicate that the Scottish Government would be giving 
further consideration to the concept of ―personal unworthiness‖.  

116. In subsequent correspondence with the Committee, the Scottish Government has 
advised that it is not minded to amend the Bill to incorporate the concept of 
―personal unworthiness‖. The Scottish Government contends that it is content with 
the approach taken by the SLC which proposes to leave situations which are not 
covered by the Forfeiture Act 1982 to the common law. 

117. The Scottish Government also confirmed it does not intend to abolish the 1982 
Act. 

The Committee notes the Scottish Government‘s response and, while it is content 
that this matter is not pursued any further in the context of this Bill, the Committee 
does consider that it is something that the Scottish Government may wish to 
reflect upon further in the context of a second succession bill. 

 

Section 18 – protection for executors in certain circumstances 

118. Section 18 (in conjunction with the schedule to the Bill) would consolidate and 
extend the existing statutory protection for executors where new beneficiaries 
appear after the estate has been distributed. 

119. Section 18 makes it explicit that, to be protected, the executors must have made 
reasonable enquiries about the existence of potential beneficiaries. No 
requirement to advertise for beneficiaries is included. However, it remains to be 
seen how such a duty would be interpreted in practice. 

120. Scottish Government officials advised the Committee that the term ―reasonable 

enquiries‖ is a commonly used one ―which would not involve advertising‖.37 

121. Eilidh Scobie and Alan Barr advised the Committee that current practice was not 
to advertise, but in appropriate cases, to use professionals such as genealogists 
as well as social media to identify potential beneficiaries. 

122. John Kerrigan, representing the Law Society of Scotland did not wish to see this 
changing this current position and imposing undue burdens on executors— 

 I would not like it to become standard practice for a solicitor to have to 
advertise that they held a will by a particular deceased, because they would 
have to await responses to that advert.‖38 
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123. The Minister indicated that the Scottish Government remained content with the Bill 
as drafted, but would reflect on how it could be made clear to executors what 
constituted reasonable enquiries. 

124. Subsequently, the Scottish Government has informed the Committee that it 
intends to expand upon the commentary in this section in the Explanatory Notes 
and also to provide guidance for executors. 

The Committee welcomes this undertaking and in particular encourages the 
Scottish Government to ensure that the guidance is sufficient to enable lay 
persons to understand the extent of the requirements being imposed upon them. 

 

Section 20 - gifts made in contemplation of death 

125. Under the current law of succession, a ‗donation mortis causa‘ is a type of gift 

which must have certain specific characteristics. 

126. Section 20 of the Bill abolishes a donation mortis causa as a distinct legal entity. 
However, more generally, it does not prevent people from continuing to make gifts 
on such express conditions as they wish to impose and which the recipient is 
prepared to accept. 

127. Professor Paisley (supported by Professor Carruthers and TrustBar) took issue 
with the drafting of section 20— 

 Donatio mortis causa means a donation in contemplation of death. It is a 
direct Latin translation. A gift in contemplation of death other than a 
donation mortis causa means a gift mortis causa other than a donation 
mortis causa. It is just complete nonsense. You are saying that it has to be 
this but it cannot be that at the same time; it is logically incoherent.‖39 

128. In correspondence with the Committee the Scottish Government offered 
justification for the approach taken— 

 The wording is to make clear that the abolition is of the donation mortis 
causa as a distinct legal entity. Subsection (2) is merely to make it clear 
that a gift may still be transferred to a donee on the same terms that a 
donation mortis causa was. The ―in contemplation of death‖ wording is to 

make clear that it is only the legal entity of a donation mortis causa that is 
being abolished and not the ability to make such a gift in these 
circumstances. For this reason we are of the view that the wording ―in 

contemplation of death‖ is necessary but we are continuing to reflect on 

whether any changes could be made to improve the drafting of subsection 
(2).‖40 
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The Committee welcomes this clarification and it also welcomes the Scottish 
Government‘s commitment to reflect on the drafting further. 

 

Section 22 - Private international law 

129. Private international law is the branch of law which regulates legal issues 
regarding private citizens with a cross-border element. 

130. Where there is a legal issue with a cross-border element, private international law 
determines three main issues: 

 which country‘s courts should have ‗jurisdiction‘ over any dispute, i.e. legal 

authority to hear and determine the case; 

 which country‘s law should apply to the dispute (‗the applicable law‘); 

 how a decision of a court made in one country should be enforced in another 
country. 

131. Section 22 gives the Scottish courts jurisdiction where the executor has obtained 
confirmation in Scotland, i.e. the legal document giving an executor the authority 
to gather in, administer and distribute the deceased‘s estate. 

132. For smaller estates it is sometimes not necessary to obtain confirmation. 
Accordingly, the SLC‘s recommendation 50 of its 2009 report on succession 
provided two additional grounds of jurisdiction – where the deceased died 
domiciled in Scotland and when he or she owned land and buildings in Scotland. 

133. This recommendation is partially implemented in relation to the specific type of 
court procedure created by sections 3–4 of the Bill, i.e. the procedure for rectifying 
a will after someone‘s death. However, not all the grounds of jurisdiction 
suggested by recommendation 50 are reflected in sections 3–4. The focus is only 
on the deceased‘s domicile (section 3(1)(a)) rather than the location of any 

property owned.   

134. Professors Carruthers and Crawford criticised this omission in their oral evidence 
on the Bill— 

 I should add that section 22(2) is only a partial implementation of what had 
been proposed. It provides for a helpful additional ground of jurisdiction, but 
the earlier recommendation set out additional grounds, and it is not 
altogether clear to us why those grounds have not been implemented in the 
bill. In our initial response, we said that we were happy with the additional 
link based on the situation of immovable property. We are content with the 
wording of section 22(2), subject to the removal of the parentheses, but we 
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would have supported a more expansive jurisdiction rule than the one it 
provides for.‖41 

135. The Scottish Government advised the Committee that the omission was as a 
result of recommendation 48 of the SLC report, which specifically referred to those 
sections, and only applied that application to domicile in respect of heritable 
property. 

The Committee appreciates the Scottish Government‘s response, but would 

welcome further justification as to why recommendation 50 has not been pursued 
in its entirety.  

 

Delegated powers provisions 

136. In addition to carrying out the role of lead committee, under rule 9.6.2 of Standing 
Orders the Committee is required to consider and report upon any provisions in 
the Bill which confer power to make subordinate legislation. The Committee may 
also consider and report on any provision in such a Bill conferring other delegated 
powers. 

137. The Committee published its report on the Delegated Powers provisions in the Bill 
at Stage 1 on 23 September 2015.42 

138. In that report the Committee reflected an ongoing concern about the drafting of 
ancillary powers and why there is no standardisation in their expression. 

139. The Committee continues to liaise with the Scottish Government in relation to this 
matter. 

Financial Memorandum 

140. As noted earlier in this report, the Finance Committee issued a call for evidence 
on the Bill, but received no responses and did not undertake any further 
consideration of the Bill. 

141. The Financial Memorandum itself does not anticipate any new costs arising from 
the Bill.  

142. In evidence the only potential cost to have been highlighted was the one that may 
have fallen upon ex spouses or civil partners seeking to obtain parental rights. 
This cost, however, will be removed by the Scottish Government‘s commitment to 
amend the Bill at Stage 2 to remove the appointment of guardians from the effect 
of section 1. 
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Policy Memorandum 

143. The Committee is content with the Policy Memorandum provided in support of the 
Bill. 
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Conclusions on the general principles of 
the Bill 

144. The Committee recommends to the Parliament that the general principles of the 
Bill be agreed to. 

145. It appears clear to the Committee that the measures contained within the Bill have 
been generally welcomed by stakeholders. 

146. The Committee accepts that, in general, consensus exists around these 
provisions. 

147. In recognising the likelihood of a second bill, and with a view to the accessibility of 
the law for the end user, the Committee encourages the Scottish Government to 
consider legislation to consolidate the two bills in the aftermath of the second bill. 

148. The Committee also invites the Scottish Government to reflect on the 
recommendations contained within this report and in particular its 
recommendations in relation to sections 6, 9 and 10 where the Committee is 
inviting the Scottish Government to amend the Bill. 

149. The Committee welcomes the recognition that the Scottish Government has given 
to the evidence provided to the Committee so far and its commitments to amend 
the Bill to respond to concerns raised at Stage 1. 
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Annexe A 

EXTRACTS FROM MINUTES OF THE DELEGATED POWERS AND LAW REFORM 

COMMITTEE 

 

22nd Meeting, 2015 (Session 4) Tuesday 23 June 2015 

Decision on taking business in private: The Committee agreed to take item 6 in private.  

Succession (Scotland) Bill (in private): The Committee agreed its approach to the 
scrutiny of the Bill at Stage 1 (subject to formal referral of the Bill to the Committee by the 
Parliament). 

23rd Meeting, 2015 (Session 4) Tuesday 1 September 2015 

Decision on taking business in private: The Committee agreed to take items 11 and 12 
in private. 

Succession (Scotland) Bill: The Committee agreed its approach to the delegated powers 
provisions in this Bill at Stage 1. 

Succession (Scotland) Bill (in private): The Committee considered the written evidence 
received in relation to the Bill. 

24th Meeting, 2015 (Session 4) Tuesday 8 September 2015 

Decision on taking business in private: The Committee agreed to take items 8 and 9 in 
private. 

Succession (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 from— 
  

Jill Clark, Team Leader, Civil Law Reform Unit; Frances MacQueen, Policy 
Officer, Civil Law Reform Unit; Kathryn MacGregor, Solicitor, Constitutional 
and Civil Law; Ros Wood, Solicitor, Constitutional and Civil Law, Scottish 
Government;  

 
and then from—  

Caroline Drummond, Commissioner; Charles Garland, Project Manager, 
Scottish Law Commission. 

Succession (Scotland) Bill (in private): The Committee agreed to defer consideration of 
the evidence it heard earlier in the meeting to a later date. 
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25th Meeting, 2015 (Session 4) Tuesday 15 September 2015 

Decision on taking business in private: The Committee agreed to take items 11 and 12 
in private. 

Succession (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 from— 
  

John Kerrigan, Partner, Morisons LLP, Member of the Law Society of 
Scotland;  

 
and then from—  
 

Wojciech Jajdelski; Laura Dunlop QC, Faculty of Advocates;  
 
and then from—  

Eilidh Scobbie, Private Client Partner, Burnett & Reid LLP; Alan Barr, 
Partner, Brodies LLP. 

Succession (Scotland) Bill (in private): The Committee agreed to defer consideration of 
the evidence it has heard to date to a future meeting. 

26th Meeting, 2015 (Session 4) Tuesday 22 September 2015 

Decision on taking business in private: The Committee agreed to take items 7, 8, 9, 10 
and 11 in private. 

Succession (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 from—  
 

Professor Janeen Carruthers, Professor of Private Law, University of 
Glasgow; Professor Elizabeth Crawford, Honorary Research Fellow, 
University of Glasgow; Professor Roderick Paisley, Chair of Scots Law, 
University of Aberdeen;  

 
and then from— 
  

David Bartos, Former Chairman; Nick Holroyd, Chairman, TrustBar. 

Succession (Scotland) Bill (in private): The Committee considered and agreed a draft 
report on the delegated powers provisions in this Bill at Stage 1. 

Succession (Scotland) Bill (in private): The Committee considered the evidence it has 
heard to date. 

  

93



Delegated Powers and Law Reform Committee 
Stage 1 Report on the Succession (Scotland) Bill, 64th Report, 2015 (Session 4) 

 
 
 

28 
 

27th Meeting, 2015 (Session 4) Tuesday 29 September 2015 

Decision on taking business in private: The Committee agreed to take items 7, 8, 9, 10, 
11 and 12 in private. 
 
Succession (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 from—  
 

Paul Wheelhouse, Minister for Community Safety and Legal Affairs; Jill Clark, 
Team Leader, Civil Law Reform Unit; Kathryn MacGregor, Solicitor, 
Constitutional and Civil Law, Scottish Government. 
 

Succession (Scotland) Bill (in private): The Committee considered the evidence it heard 
earlier in the meeting. 
 

28th Meeting, 2015 (Session 4) Tuesday 6 October 2015 

Decision on taking business in private: The Committee agreed to take items 4, 5, 6 and 
7 in private. 
 
Succession (Scotland) Bill (in private): The Committee considered a paper on the 
evidence it has heard to date. 
 

29th Meeting, 2015 (Session 4) Tuesday 27 October 2015  

Decision on taking business in private: The Committee agreed to take items  
9, 10, 11 and 12 in private.  
 
Succession (Scotland) Bill (in private): The Committee agreed its Stage 1  
report.  
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Succession (Scotland) Bill: Stage 
1 

10:14 
The Convener: Agenda item 2 is two oral 

evidence-taking sessions on the Succession 
(Scotland) Bill, first, with the Scottish Government 
and, secondly, with the Scottish Law Commission. 

I welcome from the Scottish Government Jill 
Clark, team leader, and Frances MacQueen, 
policy officer, civil law reform unit; and Kathryn 
MacGregor and Ros Wood, both of whom are 
solicitors in the constitutional and civil law division. 
We have a few questions for you, and I ask John 
Mason to begin the questioning. 

John Mason (Glasgow Shettleston) (SNP): 
Good morning and welcome to the committee. 
Given that two pieces of legislation on succession 
are around at the moment, are you comfortable 
that there will be no confusion among practitioners 
and members of the public? Do you think that we 
will need to consolidate the law at some stage? 

Jill Clark (Scottish Government): I will set out 
the background on why we have taken the 
approach of having two separate workstreams.  

As I explained when I met the committee 
previously, the Scottish Law Commission’s 2009 
report on succession is very large and substantive, 
and we knew from early consultation that some of 
its recommendations, particularly on 
disinheritance, would attract polarised views. We 
knew that we would have to do a lot more work, 
including further consultation, on those 
recommendations.  

In comparison, many other aspects of the report 
were uncontentious, and we considered that they 
were worthy of progression at an early opportunity. 
That is why we have introduced the Succession 
(Scotland) Bill but are continuing to consult on 
provisions for another bill. Progressing the 
recommendations in this way makes the work 
more manageable and ensures that the provisions 
in the present bill are not unduly delayed.  

There is the potential for confusion, which is 
why we were keen from the outset to signal what 
we were doing. In the consultation on this bill, we 
set out that we would be taking forward a second 
workstream, and we have done the same thing in 
the consultation on the second bill. On the timing, 
we were anxious to ensure that, while the present 
bill was being considered by the Parliament, the 
consultation on the second bill was in the public 
domain so that the demarcation between the two, 
and how they fitted together, became clear. 
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Whether we should have a consolidation bill is 
an issue for further down the line and will be a 
matter for the next Scottish Government. At that 
point, it will be necessary to consider the 
succession law landscape and whether 
consolidation is necessary; it would be premature 
to do so at this time. 

John Mason: That is fair enough. 

The Law Society of Scotland’s view is that it 
should be possible to amend the bill, once 
enacted, only by primary legislation. Do you have 
a view on that? 

Jill Clark: We think that there are good reasons 
why we should not be able to amend it only by 
primary legislation. My colleague Ros Wood will 
respond more fully on that point. 

Ros Wood (Scottish Government): We do not 
agree that amendment should be possible only by 
primary legislation. The powers to modify 
contained in section 25 are in keeping with the 
powers that are normally considered appropriate 
for legislation in case there is a need for fine 
tuning to ensure the workability of an act. It would 
be unfortunate if an element of fine tuning to 
ensure workability could not be taken forward 
because primary legislation was required.  

There are appropriate constraints on the power 
to amend the act by subordinate legislation. It can 
be used only to give full effect to the act; if more 
substantive changes were in prospect, they would 
have to be made by primary legislation.  

The Law Society’s concern was that 
practitioners might not pick up on changes that are 
introduced through subordinate legislation. It is, 
however, part of practitioners’ professional 
responsibilities to advise on the most up-to-date 
version of the law as a matter of course. Also, the 
Scottish Government is likely to publicise any use 
of the amending power that is particularly relevant 
for practitioners. 

John Mason: So is your key argument that 
there is no reason to make an exception for this 
bill? 

Ros Wood: Yes, that is correct. 

John Mason: That is fair enough. 

A question has been raised in relation to the 
dates on which the provisions become applicable 
and whether the bill will have any retrospective 
effect. Is that an issue? 

Jill Clark: We will deal with the application of 
the provisions by way of a commencement order, 
and generally there is no intention to make any of 
the provisions retrospective. Again, Ros Wood will 
go into more detail. 

Ros Wood: The Scottish Law Commission 
recommended that the provisions should apply in 
relation to death occurring on or after 
commencement, and that sections 6, 7, 8, 19 and 
20 should apply to documents executed on or after 
commencement. The Scottish Government is 
content with the commission’s proposed 
application, except in respect of section 5. 

Under the current law, a will that is revoked by a 
subsequent will will revive if the subsequent will 
itself is revoked. Section 5 reverses that position 
so that an earlier will no longer revives. The 
Scottish Law Commission recommended that 
section 5 should apply in relation to all deaths 
occurring after commencement, irrespective of 
when the revocation takes place. 

However, the Scottish Government takes the 
view that section 5 should apply only in respect of 
wills that are revoked after commencement to 
ensure that, where a person revoked their will on 
the basis that their old will would revive, the old 
will would not be invalidated under the bill. A 
person who revokes their will after the provisions 
in the bill come into force will do so on the 
understanding that their old will will not apply 
unless they re-execute it. That is the only change 
in application that the Scottish Government 
recommends. 

Stewart Stevenson (Banffshire and Buchan 
Coast) (SNP): We will come later to the general 
subject of simultaneous death or uncertainty of 
order of death, but I wonder what would happen 
where one party to that simultaneity or uncertainty 
has a document that was written before the 
passage of the bill, which would therefore not be 
captured under the new law, while the other party 
has a document that was written afterwards. 
Would any difficulties arise in such 
circumstances? I cannot imagine what those 
difficulties would be, but I would like to hear your 
answer. 

Ros Wood: On the basis that they are both 
treated as having failed to survive, each person’s 
will would have no effect on the other person, so 
that question would not arise—it would be headed 
off at the pass, if you like. The nature of the 
provision means that, when two people both die 
the same time, it is as if each had never made any 
will in respect of the other. 

Stewart Stevenson: Right. That is helpful—
thank you. 

John Mason: I accept that the witnesses have 
already made the point that practitioners and other 
stakeholders should be up to speed with what is 
going on in the Delegated Powers and Law 
Reform Committee and in Parliament, but I 
wonder about members of the public, who perhaps 
do not follow the proceedings of this committee 
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with avid attention. Assuming that the bill is 
passed, are there plans to communicate the 
changes and get them out into the wider public 
domain? 

Jill Clark: As you say, we are quite comfortable 
that the legal profession is engaging in the 
process through consultation and with the DPLR 
Committee as the bill progresses, and it will 
therefore be kept up to speed. 

There is an issue with regard to the public, but it 
is worth putting the situation in context. Many of 
the circumstances that are outlined in the bill will 
occur infrequently, and in some cases only very 
rarely, and the number of members of the public 
that they will affect will be small. That is not a 
reason not to disseminate information, of course. 
Several situations—concerning forfeiture or 
rectifying a will, for example—would involve a 
court process, so the legal profession, which 
would have that knowledge, would inevitably be 
involved. 

We have a very useful and well-used publication 
that we supply free to hospitals, hospices, citizens 
advice bureaux and the public, entitled, “What to 
do after a death in Scotland: practical advice for 
times of bereavement”, which outlines the main 
legal provisions. At present, there is not much in it 
regarding the provisions, but we will see whether 
we can add something to it that would at the very 
least signpost some of the changes. We also have 
a website with information on succession that we 
will update. We are trying to think of providing 
information in an accessible and easy-to-
understand way—as opposed to what is in the bill 
itself, perhaps. 

John Mason: It has been argued that the bill 
brings the law more into line with what the public 
might naturally have expected, so in fact you might 
need to explain the new situation less than the 
present one. 

Jill Clark: Yes. Ignorance is a wonderful thing, 
you might think, and perhaps we should leave that 
undisturbed. However, we need to ensure that 
people are clear where there needs to be clarity. 

In the future, if we end up changing the 
fundamentals of succession, there may be a much 
bigger public dissemination and the matter can be 
highlighted again at that point. 

The Convener: Thank you. We move on now 
with John Scott on the effects of divorce. 

John Scott (Ayr) (Con): Good morning. I want 
to ask about the policy rationale for including 
guardianship in the scope of section 1 and 
whether the panel agrees with the Law Society 
that there are potential drawbacks to that 
approach. 

Ros Wood: Section 1 gives effect to 
recommendation 52 in the Scottish Law 
Commission’s report. Under section 1, if a 
testator’s marriage is terminated, testamentary 
provision in favour of the former spouse is 
effectively revoked; that includes any appointment. 

As John Scott said, one of the Law Society’s 
concerns was that guardianship that was 
conferred on an ex-spouse would fall. We 
considered with policy colleagues whether there 
should be an exception. However, on the basis 
that a guardian can also be appointed by the 
courts, there would be nothing to prevent the ex-
spouse from going to court and asking to be 
appointed afresh. 

In addition, and probably more importantly, the 
testator can make provision in their will to override 
the presumption that guardianship will fall. Where 
the testator does not make that provision, we think 
that it has to be assumed that the testator did not 
intend that the former spouse should be 
appointed. That was the policy rationale. 

John Scott: There is an implication by 
omission. 

Ros Wood: Yes. 

John Scott: How long would the process take if 
someone had to go through the courts for 
guardianship? 

Ros Wood: I do not know. I propose that I write 
to the committee when I have found out exactly 
how long it would take. 

Kathryn MacGregor (Scottish Government): 
The provision will apply only where one of the 
parents has accepted a child or children as part of 
the family and does not have parental rights and 
responsibilities over them. We do not imagine that 
it would be common for an ex-spouse not to have 
parental rights and responsibilities over the 
children that are within the family. However, as 
has been noted, such a situation could arise. 

The Convener: I observe on behalf of the 
committee that the fact that something is not very 
common does not mean that we do not need to 
get the law right. It does not matter if there is only 
one case. Even if we are not sure that the issue 
will arise, we still need to make sure that the law 
says what we think it should say. 

Kathryn MacGregor: I refer back to Ros 
Wood’s comments. The policy in respect of the 
provision is that it should be the testator’s 
intentions that are given effect. 

John Scott: Thank you.  

I now refer to TrustBar’s evidence to the 
committee relating to section 1(1)(d) where 
marriage or civil partnership ends. Do you think 
that there is merit in TrustBar’s suggestion that 
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section 1 should operate at the point when the 
marriage or civil partnership ends instead of at the 
point when the testator dies? 

Ros Wood: The Scottish Law Commission 
recommended in recommendation 48 in its report 
that section 1 of the bill should apply only where 
the deceased is domiciled in Scotland. Section 
1(1)(d) gives effect to that. The Scottish 
Government does not agree that the testator 
requires to have been domiciled in Scotland at the 
time of the divorce, dissolution or annulment in 
order for that provision to apply. 

10:30 
We agree with the Scottish Law Commission’s 

recommendation that, in order to provide an 
appropriate link to Scotland, the rule in section 1 
should apply when the testator dies in Scotland 
regardless of where the termination took place; 
requiring the testator to be domiciled in Scotland 
at the date of termination rather than at the date of 
death would produce anomalous results. For 
example, if a person of Scottish domicile whose 
estate fell to be distributed according to Scots law 
got divorced in France for some reason, Scots law 
would not apply, and we think that that would be 
an undesirable result. Ultimately, the view is that 
the Scots law of succession should apply to those 
who die in Scotland. 

John Scott: Okay. You are aware of the 
concerns. 

The Convener: That takes us to page 6 of our 
question paper. 

John Scott: Is there merit in TrustBar’s view 
that the protection in section 2(4) for people who 
acquire property in good faith is unnecessary 
because property that is subject to a special 
destination passes automatically without any need 
for an executor? 

Ros Wood: TrustBar has submitted that a third-
party purchaser could never purchase property in 
good faith because they would always be aware of 
the special destination in the property title, but we 
submit that that section is not really designed to 
deal with that situation.  

There are situations in which a third party could 
purchase property in good faith—for instance, in 
the case of an unworthy spouse. It is foreseeable 
that title could pass to a former spouse, perhaps 
from an executor, without knowledge that the 
couple had been divorced or that the marriage had 
been annulled. The unworthy spouse could then 
pass the property on to a third person and, under 
the law of unjustified enrichment, the unworthy 
spouse would have to return that property, or the 
value thereof, to the estate.  

Section 2(4) protects the third party by saying 
that their title will be protected and they will not 
have to give the property back. That replicates the 
provisions in section 19(3) of the Family Law 
(Scotland) Act 2006 and section 124A(3) of the 
Civil Partnership Act 2004, which also currently 
afford that protection. The bill combines those in a 
way that makes the provisions easily accessible in 
one section. 

John Scott: Okay. Thank you. 

Stewart Stevenson: Let us be absolutely clear: 
is that an unqualified protection for the third-party 
purchaser or acquirer? I ask that because I have a 
devious mind. There could be an arrangement 
between the—to use your phrase—“unworthy 
spouse” and a third party to minimise the benefit 
that the unworthy spouse would acquire, knowing 
that there might subsequently be doubt about the 
whole transaction to the unworthy spouse in an 
attempt to protect the asset. That third party might 
be somebody with whom the unworthy spouse 
now had a relationship. I am sure that there could 
be lots of other examples. Is an unqualified right 
being created or is it a qualified right? Would such 
examples be caught by other legal provisions? 

Ros Wood: That is a foreseeable situation. The 
right is a qualified right. It would depend on the 
third party acting in good faith. 

Stewart Stevenson: So the test is whether the 
third party is acting in good faith. 

Ros Wood: Yes. 

Stewart Stevenson: That is helpful. Thank you. 

The Convener: Sections 3 and 4 are on 
rectification of a will. I note what is in the bill, but I 
also note that the Law Society of Scotland and 
TrustBar commented that there might be other 
ways of doing this. They suggested at least that 
they could see alternatives and are, maybe, not 
terribly happy with what is proposed. First, given 
that level of discussion, is it appropriate that what 
has been proposed is in a bill that is in front of this 
committee? Are we dealing with a bill that is 
sufficiently non-contentious? 

Jill Clark: Yes—I think that the bill is sufficiently 
non-contentious. Many of TrustBar’s comments 
are on the detail; they do not suggest that the 
provisions would have a different legal effect, but 
are about how the aims would be achieved. We 
have only very recently—yesterday—written to 
both TrustBar and the Law Society about the detail 
of their submissions to the committee in order to 
outline our position on some of their comments 
and to seek clarification on others. We hope to 
have a dialogue with them, as things progress. I 
do not think that their comments take the 
provisions out of the realm of what is suitable for 
the committee to consider. 
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The Convener: I am grateful to you for that 
advice. 

I note that Michael Kusznir and—I think—
TrustBar commented on the date of the application 
for rectification. The particular suggestion that I 
want to pick up on is related to the fact that 
confirmation can sometimes take a very long time. 
Might the timetable for rectification be set at the 
date of death rather than the date of confirmation? 
Otherwise, things could run on for an almost open-
ended period. 

Jill Clark: That is one of the points that we have 
included in our letter to TrustBar, because we—
like TrustBar—are of the view that, whatever 
happens, the process should not be unduly 
delayed and should be as quick as possible. 
TrustBar has suggested a period of two years, but 
we are not sure that that would meet the criterion 
of being within reasonable time limits. That is 
something that maybe needs to be worked out and 
considered. As I said, we have picked up that 
issue with TrustBar. 

The Convener: So, as you have flagged up the 
issue, we can expect you to come back on that at 
some stage. 

Jill Clark: Absolutely. 

The Convener: That is fine. Thank you. 

I turn to the effect of revocation on a will and the 
possibility that the second or subsequent will might 
be struck down, for example because of 
incapacity. There is the possibility that it might 
have been the testator’s wish that the earlier will 
would have been revived, because it might be the 
only extant testament that makes any sense. Has 
anybody considered whether there should be an 
exception or whether the decision should at least 
be within the court’s discretion? 

Ros Wood: Yes. Section 5 would apply only 
when a will revokes another will; it would not apply 
when a court reduces a will. If a will revokes an 
earlier will and that will is itself reduced by the 
court, there is nothing to revoke the earlier will, so 
the earlier will would remain as it is and section 5 
would not apply; the bill will not affect such 
situations. 

The Convener: Are we sure that that is what we 
want to happen? I am sorry, because that sounds 
like a policy statement—I am questioning whether 
that is what we want the policy to say. 

Jill Clark: I think that, in the circumstances, that 
sounds right. 

The Convener: I do as well, but I am conscious 
that we might need to think about that exceptional 
and rather rare circumstance. 

Ros Wood: If a person revokes their will, they 
do so knowing that they will revive or not revive, 

whereas if a court reduces a will, the testator may 
already have died and a court would not want to 
revert to a position of intestacy, so I think that 
there is a policy justification for not revoking the 
old will. 

Stewart Stevenson: Forgive a layperson’s 
question, but I want to be clear that I understand 
what reducing a will means. In effect, it means 
taking bits of the will out so that they do not have 
effect. Is there a difference when the reduction in 
the will takes us to a position of nullity of the will, 
or is it all the same? 

Ros Wood: What generally happens is that an 
application is made to the Court of Session. 
Usually, when the court reduces the will, the whole 
will will fail. However, there is case law in which 
part of a will was deemed to have been reduced 
but the rest has subsisted. I cannot remember the 
case’s name off the top of my head, but I can write 
to the committee with it. 

In answer to your question, the whole will would 
generally fall. 

Stewart Stevenson: In essence, there is, in 
fact, no distinction between a partial reduction and 
a total reduction. 

Ros Wood: Generally speaking, the whole will 
will be reduced. 

Stewart Stevenson: Forgive me, but “Generally 
speaking” sounds like weasel words. You are 
saying that there is a little bit of uncertainty and 
that it would be up to the courts to determine the 
matter. 

Ros Wood: Yes—it would be up to the Court of 
Session. 

Stewart Stevenson: At the end of the day, that 
is not an unreasonable position. 

I do not think that you need to give us the legal 
reference that you mentioned. 

The Convener: Any reduction in work is 
welcome at this stage. 

James Kelly has questions on legacies. 

James Kelly (Rutherglen) (Lab): TrustBar and 
the Law Society made specific comments about 
sections 6 and 24. TrustBar had concerns about 
the position in section 6(2) in relation to a testator 
deciding that they do not want section 6 to 
generally apply to them, and about how that 
interacts with the other provisions in section 6. 
What do you make of those comments? 

Jill Clark: Is the question about how section 6 
interacts with somebody who wants to renounce 
their legal rights? 

James Kelly: Yes. 
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Ros Wood: Section 6 would not apply in that 
situation, because it deals with the legacy, not 
legal rights. Section 6 places on a statutory footing 
a conditio that, where an individual dies between 
the legacy being granted and that legacy vesting, 
their issue can step into their shoes and take their 
share of the legacy. That would not apply to legal 
rights. The equivalent provision would be section 
11 of the Succession (Scotland) Act 1964, which 
says that issue can step into the shoes of an 
individual, where they are not able to take their 
legal rights through predecease. 

James Kelly: So, with regard to section 6(2), 
the testator has to be absolutely clear that they do 
not want section 6 to apply. 

Ros Wood: Section 6 would not apply in 
respect of legal rights. In terms of the legacy, the 
testator could make provision in the will that 
overrides the statutory presumption in section 6. In 
the common law previously, that would not have 
been allowed, and the issue would have been 
presumed to be favoured over whomever the 
testator had made an alternative. Now, the 
situation will be that when alternative provision is 
made in the will, that will override the statutory 
presumption. Is that clear? 

James Kelly: Yes. 

On section 6(6), the Law Society felt that the 
definition of “issue” should be made clearer to 
ensure that how it relates to adopted children and 
stepchildren is clear. You said that you have had 
some interaction with the Law Society and 
TrustBar. Is that something that you have 
discussed with them and taken on board? 

10:45 
Jill Clark: We do not think that much needs to 

be done because the term “issue” means direct 
descendants of every degree, whether that is a 
child or a grandchild, and it covers descendants by 
adoption by virtue of section 23 of the Succession 
(Scotland) Act 1964. The definition of “issue” 
already includes adopted children and excludes 
stepchildren. That was the view of the Scottish 
Law Commission and that is our view, so the 
answer is there already. Whether it needs to be 
made clearer is something that we will certainly 
reflect on, but that is the position. Issue would 
include adopted children but would exclude 
stepchildren.  

James Kelly: Right—so that is your policy 
position, which is at odds with the Law Society of 
Scotland.  

Jill Clark: That is what the law provides. The 
question is whether it is necessary to make that 
clearer.  

James Kelly: Thank you.  

The Convener: Stewart Stevenson has 
questions about survivorship.  

Stewart Stevenson: Some questions have 
been raised about simultaneity of decease and the 
use of the word “uncertain”. I suppose that the first 
question is how we decide that we are uncertain 
and how that works in practice. TrustBar criticises 
the use of the word “uncertain”. I can posit for 
myself that one can be certain that one is 
uncertain in some circumstances, but in other 
circumstances one could remain uncertain as to 
whether one is uncertain.  

Ros Wood: The order of death is uncertain if it 
is not possible to prove a particular order on a 
balance of probabilities. That was discussed in the 
case of Lamb v Lord Advocate, so that is the 
standard. It is the balance of probabilities.  

Stewart Stevenson: I am content with that 
answer. Who determines the balance of 
probabilities? Is it the trustees or is it the courts? 

Ros Wood: It would be the trustees in the first 
instance, but if the beneficiaries were unhappy, 
the case would go to the court.  

The Convener: Forgive me, but I have to 
observe that that is one of the most worrying 
things about the whole subject—not just about the 
bill, in particular. Every single one of us in this 
room could find ourselves being the executor of a 
will, and we are ordinary folk, as are most 
executors who find themselves in the position of 
being a trustee. Of course, we would have to take 
legal advice, but if we are not sure what 
“uncertain” means, how on earth is an ordinary 
trustee supposed to make that judgment? How 
can an ordinary person who suddenly finds 
themselves having to do that—they certainly do 
not choose the timing of it—make a judgment that 
they might then have to defend in court against 
litigious potential beneficiaries? The practicalities 
of getting the appropriate legal advice that a lay 
trustee would need in order to get a defensible 
position worry me enormously. What is your 
response to that? 

Jill Clark: That is something that we will need to 
reflect on. You are right: we assume that people in 
the legal profession are aware of certain terms, 
but your point is well made, so we shall reflect on 
that and write to the committee. 

The Convener: That would be helpful. 

Earlier, we were talking about lawyers 
understanding the bill, which is fair enough. I have 
a great respect for lawyers. However, if there is 
one thing that we all need to do as adults, it is 
write a will. That is a pretty basic message, so the 
bill affects every single adult member of our 
society. Ensuring that people understand what 
they should do is a pretty important part of 
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governmental action, because it is difficult to see 
who else’s responsibility it might be. 

Stewart Stevenson: You are perfectly correct, 
convener. In 1912, at the age of three, my mother 
was the executor for her grandfather, according to 
his will. Her father undertook the role, but I have to 
wonder why her grandfather named her. Let us 
move on, however, to a more fundamental matter 
before we leave the subject of survivorship and 
uncertainty.  

There is potentially a need to address the issue 
of cases, where there is deemed to be 
simultaneity or uncertainty, in which the estate 
falls to the Crown. Is that a satisfactory position to 
be in, rather than the estate passing to other 
relatives?  

Jill Clark: That is the point that TrustBar made, 
and it is one that we are going to reflect on. I take 
the point that we are talking about very small 
numbers—probably tiny numbers—but 
nevertheless we need to think it through. We have 
decided that we should reflect on that point, 
because the position that you describe is probably 
not the best outcome. 

Stewart Stevenson: In particular, if the will 
refers to other relatives or other people, it would 
seem perverse that the law should deprive them of 
their right to inherit simply because of uncertainty 
about whether there is simultaneity or because 
there is unresolvable uncertainty about the order 
of death. Speaking as an individual, I would 
encourage you to think carefully about that. We—
or I, anyway—will come back to that point if I do 
not like what I hear subsequently. 

The Convener: In considering that point, you 
might like to reflect on whether there are 
circumstances in which such decisions should be 
down to the discretion of a court. I recognise that 
generally that is what we are trying not to have, 
because then there could be a large number—up 
to the total population number—of cases in court. 
However, in the situation, for example, of an entire 
branch of a family dying in a car crash—which will 
be rare—perhaps it should be open for a court to 
decide what is reasonable, instead of looking at 
testamentary documents that would bear little 
resemblance to what anybody thought should 
happen in those circumstances.  

Ros Wood: To clarify one thing that Stewart 
Stevenson mentioned earlier, if there was 
provision in the will, that would take effect. It is 
where there is no provision in the will— 

Stewart Stevenson: It is where we have run 
out of implementable provisions.  

Ros Wood: Yes. 

Stewart Stevenson: That is helpful. 

Ros Wood: Also, as you say, convener, the 
court would be another option. 

The Convener: It would plainly not be the 
preferred option most of the time, or everybody 
would finish up in court, which is exactly what we 
want to avoid. I will leave you to reflect on those 
exceptional cases.  

That takes us to forfeiture. 

Stewart Stevenson: I would like to know why 
we are abolishing the Parricide Act 1594 at this 
stage rather than simply leaving its provisions. 

Jill Clark: Back in 1990, in the report that was 
the precursor to its 2009 report, the Scottish Law 
Commission recommended that the common law 
of forfeiture should be put on a statutory footing 
and that at the same time the Parricide Act 1594 
should be abolished. By the time of the 2009 
report, the SLC had shifted its position and 
considered that it was not necessary to abolish the 
common law of forfeiture, because it was used 
very rarely and it worked very well when it had to. 
However, the SLC still recommended that the 
1594 act be abolished. Therefore there is no 
recommendation in the bill to put the common law 
of forfeiture on a statutory footing, which I think the 
respondent thought should happen in order for the 
1594 act to be abolished. We are content that the 
common law of forfeiture works fine and that the 
1594 act is unnecessary because the common law 
covers what was previously in the 1594 act.  

Stewart Stevenson: The working of the law 
subsequent to the passage of the bill that is before 
us would be that the legal fiction is created that the 
person who benefits has, in succession law terms, 
died before the person who provides the benefit. 

Jill Clark: Yes, that is the change that the bill 
would introduce. 

Stewart Stevenson: It is an interesting legal 
concept—that one is simultaneously alive and 
dead. As I said last week, Edgar Schrödinger 
would be interested, if he were still alive. 

The Convener: Perhaps he is. 

Stewart Stevenson: I do not think that he is; he 
has indeed passed on. 

The other issue that has been raised is why you 
think that it is appropriate, in policy terms, for the 
court to be able to grant an unlawful killer 100 per 
cent relief from the effect of forfeiture. I have in 
mind the example of people who assist people to 
travel to the Dignitas clinic in Switzerland, which 
might be an unlawful act but is what the person 
who eventually dies wants to happen. I can see 
that, subject to the courts looking at it, there might 
be circumstances where 100 per cent relief might 
be appropriate. Is that the sort of thing that the 
Government had in mind when contemplating 
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having 100 per cent relief, or were other 
circumstances considered? 

Jill Clark: The granting of relief is discretionary. 
In a way, the court is hampered at the moment. 
There was a case in 1987 involving a petitioner 
called Cross in which the judge felt that they could 
grant 100 per cent relief on the heritable property 
but only 99 per cent relief on the moveable 
property. That is an artificial divide. If we are giving 
discretion to the courts, they should be able to 
exercise their discretion right to the limit.  

The sort of circumstances in which courts have 
granted relief but not total relief, as they felt that 
they could not do that, include, for example, when 
a suicide pact went wrong; and when someone 
who had been abused in an abusive relationship 
accidentally killed the abuser in self-defence. That 
sort of circumstance might chime with Mr 
Stevenson’s example. The bill’s intention is to 
open up the full percentage to the court so that it 
does not have the artificial line that I described. 

John Mason: Section 18 refers to “Estate 
administration” and “errors in distribution” with 
regard to the protection of trustees and executors 
in certain circumstances. I seek clarification about 
the duty to make reasonable inquiries about the 
existence of potential beneficiaries. Do we expect 
that duty to be interpreted as being a duty to 
advertise? The bill does not specifically mention a 
duty to advertise, but it might be assumed that 
such a duty would almost automatically become 
the case. If it was the case, would that delay the 
whole process of administering estates? 

Ros Wood: The term “reasonable inquiries” is a 
commonly understood one, which would not 
involve advertising. If there was a duty to 
advertise, it would be set out in the legislation. 
What constitutes reasonable inquiries is commonly 
understood, but if there was any dispute about its 
meaning, it would fall to the court to consider in a 
particular case whether somebody had acted 
reasonably within their professional 
responsibilities. 

John Mason: If it is going to fall to the courts, 
will people play safe and just tend to advertise 
more often than we would expect them to need to? 

Ros Wood: I do not think so, because the term 
“reasonable inquiries” is a commonly understood 
one. Advertising about whether someone was 
adopted, for example, would probably not receive 
many answers, but making reasonable inquiries 
about it would involve speaking with family 
members and checking what the family 
relationships were. I do not think that 
advertisement would be particularly helpful in such 
circumstances. 

Kathryn MacGregor: The Scottish Law 
Commission considered in 1990 whether there 

should be a specific duty to advertise as part of 
making reasonable inquiries and determined that 
there should not be a specific duty, because it 
could give undue weight to that form of reasonable 
inquiry and people might think that they would 
require only to advertise rather than make further 
reasonable inquiries. The commission also stated 
that it felt that “reasonable inquiries” was a 
commonly understood term, as my colleague said, 
and that therefore there was no merit in defining it 
further. In fact, I think that the commission felt that 
defining “reasonable inquiries” further in legislation 
could hamper it, which is why we have not defined 
the term. 

11:00 
Stewart Stevenson: In this narrow and specific 

context, it would be interesting to know what it is 
thought might constitute reasonable inquiries. I 
give two suggestions as to what it might be—the 
employment of private inquiry agents to track 
down missing people and the employment of 
professional genealogists to find unknown parts of 
a family. Is that the sort of thing that reasonable 
inquiries might be thought to include? 

Ros Wood: Again, it would probably depend on 
the circumstances of the case. It is high-level work 
to compile the sort of reports that you mentioned. 
However, if a member of the family said to the 
executor, “We think that there is an adoptive 
sister,” it would be for them to make more 
extensive inquiries than they might usually make. 
It would be context specific and it would depend 
on the circumstances of the case. 

Stewart Stevenson: I suggest that families do 
not know of relatives more often than you might 
imagine. In the past two years, our family 
discovered a cousin that we had absolutely no 
knowledge of, who was born in 1943 and is still 
living. 

The Convener: I entirely accept that such 
things happen, but can I move us on? I wonder 
whether John Scott has another question. 

John Scott: I do. I take you to section 22 and 
private international law. In the generality, is it 
desirable that reforms to this complex subject will 
be split between two separate succession bills? Is 
that reasonable? 

Jill Clark: Yes, to the extent that the 
recommendations will apply, as far as they can, to 
the bill and any future legislation. There is no 
tension in that. They just apply to the extent that 
they do—no more and no less. 

John Scott: Okay. Recommendation 50 
appears not to be completely implemented in the 
bill. Can you explain that, please? 
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Ros Wood: I mirror what my colleague Jill Clark 
said. It is implemented in so far as it relates to the 
bill provisions. Where, perhaps, a provision 
requires a testator to be domiciled in Scotland, we 
only need to note the grounds of jurisdiction where 
a person is domiciled in Scotland. It applies in so 
far as it relates. 

John Scott: Thank you. 

The Convener: James Kelly has the last 
question on the proposals. 

James Kelly: The Law Society of Scotland 
made the point in its submission that two issues 
were consulted on but not included in the bill: 
bonds of caution and the effect of the birth of a 
child. Will you explain your rationale for not 
including those? 

Jill Clark: Yes. Actually, four or five things that 
we consulted on have not appeared in the bill: 
bonds of caution, the conditio about the child, 
temporary aliment, aliment jure representationis 
and recommendation 46, which was about jointly 
held foreign moveable property. None of those 
features in the bill because we got a mixed 
reaction on them. 

There was a lot of support for abolishing bonds 
of caution, which were the subject of the main 
question, but there was a lot of uncertainty about 
what safeguards we needed instead. In general, 
people were against the conditio proposal—there 
was a majority against that—and it was similar 
with the two alimentary provisions, which were 
grouped with mournings. The mournings proposal 
is the only one that we progressed into the bill. 

We are consulting again on all those things. 
They are being consulted on now in the second 
consultation. Some of them have moved on a bit 
because we have been able to take an initial view. 
We are just looking at what safeguards we need 
for bonds of caution, for example, as opposed to 
the principle. Recommendation 46, on joint foreign 
moveable property, does not feature in the second 
consultation, but we will keep it in mind as that 
progresses. 

In general, the reason is that there was mixed 
support and there were mixed views, so we 
decided that the provisions needed another 
examination. 

James Kelly: Thank you. 

The Convener: That is, of course, entirely 
consistent with the committee’s remit and the 
legislation that should be in front of us, slightly 
strange though that might seem from the outside. 

That brings us to the end of our prepared 
questions and the end of this session. Thank you 
very much. I will suspend the meeting for a couple 

of minutes, not least in order to allow the 
witnesses to change over. 

11:05 
Meeting suspended. 

11:09 
On resuming— 

The Convener: I welcome our witnesses from 
the Scottish Law Commission. We have Caroline 
Drummond, who is the commissioner for the bill, 
and Charles Garland, who is the project manager 
for the bill. Welcome back, Mr Garland. I think that 
this is Caroline Drummond’s first formal 
appearance before the committee. 

Caroline Drummond (Scottish Law 
Commission): It is. 

The Convener: It is good to see you. 

Our questions will roughly follow those that we 
just asked the Scottish Government. They will 
therefore be led by John Mason. 

John Mason: My first question is about the fact 
that two succession bills are around. Is that 
causing or could it cause confusion for 
practitioners or for those who are less involved in 
the area? 

Caroline Drummond: As our initial report on 
the matter was produced in 1990, we are 
absolutely delighted to see any bill taking it 
forward. As far as we are concerned, it would be 
good if the bills were consolidated and brought 
together so that there is one place not just for 
practitioners to see clearly but for the public to 
consult. That is our preferred option. However, it is 
understood that the Government has to look at 
that once the current consultation is finished. 

John Mason: You are happy that the 
Government has gone with two bills rather than 
waiting and dealing with it all later. 

Caroline Drummond: Yes. We are happy that 
the current bill is going ahead, because we think 
that it is non-controversial. 

John Mason: The Law Society feels that, if we 
were to amend the act once the current bill is 
passed, that should be done by further primary 
legislation rather than by regulations. Do you have 
a view on how that should happen? 

Caroline Drummond: The legislative timetable 
is busy and it is difficult to get primary legislation 
through. We have heard the Government’s 
explanation on amendments. It has said that there 
are appropriate constraints, so we are happy with 
that. 
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John Mason: Section 25’s scope seems quite 
wide, but you are satisfied with it. 

Caroline Drummond: Yes. 

John Mason: My next question is on 
retrospection. People are concerned that parts of 
the bill could be commenced that would affect 
people who have already died or put their will in 
place. Are you comfortable with the way in which 
the Government has dealt with that? 

Caroline Drummond: Yes. In our view, it is 
always better if we can tell from a bill when it will 
come into effect. However, the Government policy 
is to have a commencement order and to deal with 
the issue in that way. As we will have a chance to 
look at that in advance, we are happy with the 
position. 

The Convener: On retrospection, are you 
comfortable that all the provisions have been 
translated in the best way? There are some things 
on which we want to change the general law of the 
land and to affect every will that is thereafter 
brought into effect but, on other matters, we would 
not want somebody who has drawn up a will to 
have to change it because the law has been 
changed under their feet. Is the balance right? 

Caroline Drummond: We think that it is. 

John Scott: What is the policy rationale for 
including guardianship in the scope of section 1? 
What is your position on that and what are the 
drawbacks of that approach? 

Caroline Drummond: The SLC included 
guardianship in its 1990 report and again in its 
2009 report. The issue has been considered in 
detail on two occasions, so we are happy with that 
and we are happy with the bill as it stands. As the 
Scottish Government said, it would be quite 
unusual for a spouse without parental 
responsibilities to be appointed as a guardian. We 
are happy with the approach. 

11:15 
John Scott: You are happy, so you do not think 

that the Law Society has a point in thinking that 
there are drawbacks. 

Caroline Drummond: No—if the spouse has 
parental responsibilities, I do not think that there is 
an issue, so I was quite surprised by the Law 
Society’s point. However, I was heartened to hear 
that the Government is in discussion with it to get 
to the bottom of that point. 

John Scott: Is there merit in TrustBar’s 
suggestion that section 1 should operate when the 
marriage or civil partnership ends and not when 
the testator dies? We have had a pretty full 
explanation on that from the Scottish Government, 
but I am interested in your views. 

Caroline Drummond: We do not agree with the 
TrustBar proposal, which would introduce 
concerns. There would be multilayering of where a 
person was when they married; they could get 
married again and then die. We are looking at the 
law of succession and we feel that we need to look 
at the situation when someone dies. 

John Scott: Is there merit in TrustBar’s view 
that the protection for people who acquire property 
in good faith, which section 2(4) covers, is 
unnecessary, because property that is subject to a 
special destination passes automatically without 
any need for an executor? That point has also 
been discussed already. 

Caroline Drummond: There is merit in having 
all the provisions that relate to succession in one 
place for people to look at, so we do not think that 
the protection is unnecessary. We are happy with 
it and happy that it relates both to heritage and 
moveable property. 

The Convener: I move on to the power of 
rectification. The Scottish Government made it 
clear that it feels that the comments about 
rectification from the Law Society and TrustBar do 
not concern the general principle, so the 
provisions are not sufficiently contentious to be put 
in another bill. I would be interested in your 
comments on that, if you have any. 

A further point is whether the time limits to apply 
for rectification should come from the point of 
confirmation or the point of death. The fair 
comment was made that confirmation can take a 
long time, so the period could become open 
ended. 

Caroline Drummond: I understand that section 
3(2) gives the court the ability to extend the time 
limits. 

The Convener: Would you be happy with a 
relatively short time limit that was subject to the 
court’s discretion, as many things are? 

Caroline Drummond: Yes. 

The Convener: That seems to be a fair way 
forward. 

James Kelly: My question pertains to section 6, 
which deals with death before legacy vests. There 
were a couple of comments on that from TrustBar 
and the Law Society. TrustBar was getting at the 
provision in section 6(2), which allows section 6 
generally not to apply to a testator. Will that result 
in any confusion and does anything need 
clarification there? 

To be clear, I note that section 6(2) gives the 
testator the right for the provisions in section 6 not 
to apply to them. TrustBar has concerns about 
whether that is clear enough and whether it would 
override other comments. 
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Caroline Drummond: I do not share TrustBar’s 
concern in that respect. We are perfectly happy 
with the drafting as it stands. 

Do you have anything to say about section 6(2), 
Charles? 

Charles Garland (Scottish Law Commission): 
The issue is covered in the Scottish Government’s 
letter to TrustBar. TrustBar’s members have 
details and practical experience, and any 
examples that they can point to of typical ways in 
which wills might be drafted that might give rise to 
concern will need to be taken into account. The 
concern seems to be about the definition of a 
residue clause, but it is only right that TrustBar is 
given a chance to explain the possible doubt. 

James Kelly: The Law Society has made a 
point about the definition of “issue” in section 6(6). 
As the Scottish Government told us in the previous 
evidence session, the Law Society is concerned 
about the impact of that definition on adopted 
children and stepchildren and believes that those 
people are not included. The Scottish Government 
has explained that the policy approach that it 
wants to take is for the provision to apply to 
adopted children but not stepchildren. Do you 
have any comments on that? 

Caroline Drummond: No. We are perfectly 
happy with that approach and with the 
Government’s explanation. 

Charles Garland: The approach seems right, 
given that adopted children lose the right on 
adoption to claim any rights against their natural 
parents. The same is not true for stepchildren, and 
including them in the provision would in effect give 
them two bites of the cherry. 

Stewart Stevenson: In response to the 
question about simultaneity of death or uncertainty 
about the sequence of death, the Government 
said that the matter would be determined on the 
balance of probabilities, which is a standard thing 
to say. Is the Scottish Law Commission content 
that trustees and executors will be able to operate 
on that basis, particularly if they do not have legal 
advice, without getting into any difficulties? 

Caroline Drummond: We are perfectly happy 
with that. We do not share TrustBar’s concern 
about the law being uncertain on uncertainty. It 
seemed clear to us what the word “uncertain” 
meant in the case that it quoted, and certainly the 
word “uncertain” has been in the Scottish Law 
Commission’s reports throughout. 

As for what happens in practice, it will be useful 
to discuss with practitioners their experience, 
because I suspect that there is generally accepted 
practice. However, we have no difficulty and are 
perfectly happy with the word “uncertain”. 

Stewart Stevenson: So the use of the word 
“uncertain” in this context is not in any way novel 
in relation to previous uses of the word in Scots 
law. 

Caroline Drummond: No. 

Stewart Stevenson: That is sufficient. 

The Convener: I will take the opportunity to 
raise an issue that I raised with the Scottish 
Government, which is that most executors of wills 
are laypeople—sometimes with a very small “l”. To 
what extent did the Scottish Law Commission 
consult laypeople who have experience of doing 
this—those who have no experience would have 
nothing much to say—to ensure that the law that 
we are promoting can be effectively worked by 
those who will come to it suddenly, unwillingly and 
without any legal background? 

Caroline Drummond: As I understand it, our 
original consultation, which culminated in the 1990 
report, involved members of the public. We also 
have handwritten submissions from that time in 
our old files. 

Charles Garland: Indeed. There was also 
consultation in 2007, although most of the topics 
that were consulted on then are not in the bill. 
Nevertheless, members of the public have had an 
opportunity to respond, and some of them—
particularly those who have found themselves in a 
situation in which they felt that the law treated 
them unfairly—have made strong representations. 

The Convener: Are you in a position—clearly 
you cannot do this now—to help the Government 
to produce the guidance that will surely be 
necessary, once we have got both bills through 
the process and possibly once the law has been 
consolidated, to ensure that the man or woman in 
the street can read up on this without having to 
talk to a lawyer about how to be an executor? Our 
job as MSPs is to ensure that lawyers deal with 
what they have to deal with and not with what they 
do not have to deal with, which tends to be 
expensive. That is how we protect our 
constituents. 

Caroline Drummond: Indeed. The 
Government’s guidance notes are very good, but 
we would be absolutely delighted to help with that. 

Charles Garland: I hope that this will not sound 
like too much of a plug, but I point out that in Scots 
law executors are generally and for almost all 
purposes treated as trustees. The law of trusts is 
complicated in its own right and is antique in a way 
that makes succession law look relatively modern. 
Our report on trust law was published last year 
and I hope that it will come to Parliament before 
too long, so that the law that applies generally to 
trustees but also to executors is reformed. There 
would be a number of clear benefits in doing that, 
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one of which is that the law on trustees and 
therefore executors would be brought together and 
expressed in modern language. 

The Convener: That heartfelt plea has not 
fallen entirely on deaf ears. Let us hope that the 
Government is listening. 

Stewart Stevenson: In its evidence about the 
situation when a family perish together and the 
destination of assets is, broadly speaking, the 
Crown, the Government indicated that it is going 
back and thinking further on the matter. What 
might the Scottish Law Commission, if asked, 
advise the Government on that subject? 

Caroline Drummond: Our two reports—the 
original 1990 report in particular—make excellent 
reading on that. I do not think that we have 
anything more to add. 

Stewart Stevenson: In essence, the advice is 
that we should read your previous reports. 

Caroline Drummond: Again. 

Stewart Stevenson: Right—I am perfectly 
content with that. 

To move on to parricide and forfeiture, the key 
point is probably the provision for 100 per cent 
relief. Does the Scottish Law Commission have 
any issues with the existence of 100 per cent relief 
or any belief that the courts will have difficulties in 
dealing with it? 

Caroline Drummond: No—we are content with 
the provision. We believe, as the Government 
does, that it seems artificial that a court can award 
only 99 per cent relief. Our view is that, if a court 
has discretion, it should have full discretion. 

Stewart Stevenson: On the subject of 
artificiality, the legal mechanism for depriving a 
beneficiary of the fruits of their illegal act is to 
legally decide that, for that purpose, the 
beneficiary was dead before the person was killed. 
It sounds very odd that a person will die twice in 
law. Is there not a better legal mechanism by 
which that result can be achieved? I understand 
the practical effects, but it must sound to the 
layperson a distinctly odd approach to take, given 
the common understanding of the term “death”. 

Caroline Drummond: It is death only for a 
particular narrow purpose. Such a provision 
appears not only in section 12 but in sections 1 
and 2, and it is, for the purpose that you describe, 
a useful assumption. 

Stewart Stevenson: I understand that. I am 
saying only that to be both dead and undead 
simultaneously sounds a little odd. While atomic 
physicists would be perfectly content to deal with 
such an example of Schrödinger’s cat, the legal 
profession in all its manifestations might think of 

more useful terminology—in the future, perhaps, 
as we are clear where we are on it at present. 

Caroline Drummond: I think that the legal 
profession would struggle to do so. There have 
been attempts in the past to avoid using the 
terminology, and they have all failed. 

The Convener: On the basis that the situation 
does not occur very often, I suggest that we move 
on, although we need—as I have said—to ensure 
that the law is right even for such rare events. 

John Mason will take us on to protection for 
trustees, which I am sure is a common concern. 

John Mason: I think so. Section 18 refers to 
protection of trustees and executors in certain 
circumstances in which there have been errors in 
distribution. It states that there will be no blame if 
the trustees have acted 
“in good faith and after such enquiries as any reasonable 
and prudent trustee would have made in the circumstances 
of the case”. 

How will that approach work in practice? If it 
becomes the norm, will there be advertising? My 
fear is that advertising would delay procedures in 
concluding an estate. 

Charles Garland: The measure in the bill is the 
same as the existing law, so we hope that there is 
an established body of practice. The fact that the 
provision consolidates the existing law may be 
less significant than the fact that there are 
differences in the ways in which people’s 
relationships may be established or in which 
people may be traced. 

Putting an advert in a newspaper might once 
have been a reasonable precaution that would 
attract immunity from liability, but it is possible that 
more may now need to be done to track people 
down through the use of electronic means or 
electronic advertisements. We hope that the 
existing practice would simply carry on, but it 
would need to be adapted to what is considered 
reasonable in view of the kinds of tracing that can 
now be done. It is now much more simple than it 
once was for somebody to take those measures in 
hand themselves. 

11:30 
John Mason: That is a reasonable answer. I 

accept that established law is in place and that the 
issue does not seem to have been a problem up to 
now. You have pointed out that the means of 
communication are changing; it seems to me that 
relationships, too, are changing and that the 
traditional family unit is perhaps less common. I 
have to say that the position seems vague to me 
but, if you are satisfied with it, that is fair enough. 
The fear is that, as a result, we will end up with 
delays in concluding matters. 
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Charles Garland: We do not think that this will 
give rise to additional delays. 

Stewart Stevenson: You will forgive me but, as 
someone who has been involved in genealogy for 
more than 50 years, I can tell you that having 
information online merely makes it easier to 
confuse things. The records that one looks at are 
all informed by what people believe to be correct 
rather than by objective fact. Off the record, I could 
give you lots of examples in which what is on a 
birth, death or marriage certificate is not correct, 
although it was given in good faith. 

The Convener: Would you like to take us 
forward, John? 

John Scott: With regard to section 22, is it 
desirable for reform of the complex subject of 
private international law to be split over the two 
succession bills? Are you content with that 
approach? 

Caroline Drummond: Yes. The approach will 
apply only in so far as it relates to this bill and the 
one that is to follow. 

John Scott: That is all I wanted to hear. 

The Convener: James, I think that you are the 
tail gunner again. 

James Kelly: I have a quick question to finish 
off with, convener. In the previous evidence 
session, the Scottish Government witnesses 
indicated that five proposals were consulted on but 
not taken forward in the bill and outlined some of 
the reasoning behind that. Are you content with 
that approach? 

Caroline Drummond: Yes. Although it would 
be great if all our recommendations were enacted, 
we appreciate that the proposals in question were 
contentious. The Government is reconsulting on 
them, which is great news. 

The Convener: That brings us to the end of our 
questions. Thank you very much for your succinct 
and lucid answers. 

I suspend the meeting to allow the witnesses to 
depart. 

11:34 
Meeting suspended. 
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Succession (Scotland) Bill: Stage 
1 

10:07 
The Convener: Item 3 is oral evidence on the 

Succession (Scotland) Bill. We will hear first from 
the Law Society of Scotland, and then from the 
Faculty of Advocates and from a panel of legal 
practitioners. It is my great pleasure to welcome 
John Kerrigan, representing the Law Society of 
Scotland.  

John Kerrigan (Law Society of Scotland): 
Good morning.  

The Convener: Thank you for coming along 
and agreeing to be grilled. We have the interesting 
problem of trying, as laymen, to understand all the 
issues in the bill. We also have extensive notes 
and we need to work out which questions to ask of 
which panel, so if there is a degree of confusion, 
even in my hands at the very start, that may be 
something that we will need to sort out. I am 
therefore going to skip questions 1 and 2 and go 
straight to John Mason with what is listed as 
question 3. 

John Mason (Glasgow Shettleston) (SNP): I 
was not quite expecting that, convener, but that is 
fine.  

As I understand it, it is possible that there could 
be two new pieces of legislation on succession. 
Furthermore, the provisions of the Succession 
(Scotland) Bill could also be amended by 
secondary legislation. Considering the impact on 
practitioners, I wonder whether you were 
reassured by the Government’s response to 
questions last week and by the officials’ 
explanation that it would use the amending power 
only for fine tuning, which would be well publicised 
in advance, so that it would not need to go back to 
primary legislation. Were you satisfied with that 
explanation? 

John Kerrigan: Yes. 

John Mason: Thank you.  

John Scott (Ayr) (Con): In oral evidence to the 
committee last week, the Government and the 
Scottish Law Commission defended the inclusion 
of guardianship within the scope of section 1 on 
various grounds. Does the Law Society want to 
comment on any aspect of that defence? For 
example, does the explanation that parental rights 
and responsibilities will cover most situations 
adequately take account of the increasing role of 
step-parents?  

John Kerrigan: My answer to that question is 
yes. Our concern was about a situation in which, 
for example, a couple become divorced but neither 

person would object to the other, in the event of 
their death, being the guardian of a child involved 
in that relationship. I understand the Government’s 
position, in that section 1 says that the will can 
provide otherwise. There may be a question as to 
whether the legal profession gets up to speed on 
that quickly, but I take the point that if a 
guardianship provision were revoked by divorce, 
the surviving party could seek parental rights. 
There is a question of the time involved in that.  

John Scott: Another aspect of the Scottish 
Government’s defence of the current scope of 
section 1 related to the possibility of a person 
subsequently applying to court to be appointed 
guardian. Can you shed any light on the likely 
timescales and costs associated with doing that? 
We would not want the costs to prevent such an 
application where there was hardship involved. 

John Kerrigan: The likely timescale depends 
on whether the application is defended. I had 
notice of this point and I spoke to one of the senior 
solicitors in our family law department. She 
indicated a timescale of three to four months for 
undefended applications. If it were a defended 
application, it could take a year and a half or 
longer. In any court action, costs depend on how 
long the action runs. There could be significant 
costs if it were defended. 

John Scott: Quite. 

The Convener: Could I be uncomfortably 
blunt—what is a significant cost in that context? 

John Kerrigan: It depends on the client for 
whom one is acting. If the client cannot get legal 
aid and the bill comes to £6,000, as it could quite 
easily if it were a defended action, I would regard 
that as a significant cost. 

The Convener: Indeed—so would I.  

John Scott: Do you regard the situation as 
satisfactory, or is there something else that we 
should be doing? 

John Kerrigan: The only way it could be 
changed would be to change section 1 to say that 
it would not apply to an appointment of the 
surviving spouse or civil partner as guardian. 

John Scott: Right. 

John Kerrigan: Otherwise, the situation is as 
you have outlined. 

John Scott: It would need to be written either 
into law or into the will, I suppose. 

John Kerrigan: In fairness, section 1 says that 
it is possible to contract out of its terms. 

John Scott: Thank you. 

Stewart Stevenson (Banffshire and Buchan 
Coast) (SNP): The Government’s bill and 
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TrustBar appear to have a slight divergence over 
domicile in relation to section 1, which is on 
divorce, dissolution and annulment. The 
Government’s position is that it is the domicile at 
the point of death that applies, whereas TrustBar 
seems to be suggesting that it is the domicile at 
the point of the ending of the relationship in legal 
terms. What are the pros and cons of each? 

John Kerrigan: I can understand TrustBar’s 
attitude. What would be the situation where a 
couple are domiciled in Scotland and become 
divorced in Scotland, and then one of them moves 
permanently to France and becomes domiciled in 
France and dies there? Arguably, section 1 would 
not apply if it is domicile at date of death that 
matters. 

Stewart Stevenson: But if a person is 
domiciled, for the sake of argument, in France at 
the point of death, would it not be French civil law 
that would cover the estate that is derived,— 

John Kerrigan: Yes— 

Stewart Stevenson: —leaving aside issues 
around heritable property. 

John Kerrigan: Yes, it would be the law of the 
place of domicile that would apply to moveable 
property. That at least is the Scots law 
interpretation of private international law. 

Stewart Stevenson: Indeed. Therefore what 
the Government is proposing at least has the merit 
of synchronising the law that would apply at a 
single point in time. That might be said to be the 
advantage of the Government’s proposal. 

John Kerrigan: I understand the Government’s 
argument. This is a law dealing with succession 
and succession arises from death. I can see the 
point of the Government’s argument, but I can also 
see the point of the TrustBar argument. 

Stewart Stevenson: That is a very “on the one 
hand, on the other hand” answer, which I 
understand. Would you choose, please? 

John Kerrigan: Would I choose? Frankly, I 
would choose domicile at the time of divorce. 

Stewart Stevenson: If that were to be the case, 
what second-level effects might derive from it that 
would add or subtract complication? 

10:15 
John Kerrigan: I take your point entirely that, if 

somebody who had heritable property in Scotland 
went to France, the law that would govern the 
succession to their estate would be French law. 
However, the argument could be that the heritable 
property in Scotland could still pass by the will 
which, if the revocation takes place at death rather 
than at the time of divorce and the original 

Scotsman was then domiciled in France, would be 
unrevoked because he was not domiciled in 
Scotland at the time of death. 

Stewart Stevenson: As a layperson, I want to 
be absolutely clear about what you are saying. 
Would that be the effect if we were to apply the 
domicile at divorce rather than the domicile at 
death? 

John Kerrigan: No, it would be the effect if you 
were to apply the domicile at death. 

Stewart Stevenson: So it is the more 
complicating one. 

John Kerrigan: In my view, yes. 

Stewart Stevenson: You appear before us on 
behalf of the Law Society. Are you speaking on 
behalf of the society, rather than in a personal 
capacity, when you say that? 

John Kerrigan: It is a personal view, to be 
frank. 

Stewart Stevenson: Thank you. That is helpful. 

Richard Baker: My question is on the society’s 
suggestion, which has also been made by 
TrustBar, that the scope of sections 3 and 4, on 
the rectification of wills, should be broadened to 
include wills drafted by the testator, such as 
handwritten wills or wills that are created using 
templates that are found online. Why does the 
society prefer that approach? Is there a danger 
that the broader the provisions are, the higher the 
risk will be that every disappointed beneficiary will 
seek to use the powers? 

John Kerrigan: I understand that the Scottish 
Law Commission’s view was that the provisions 
should not apply to home-made wills. Its view was 
based not on that risk assessment but on the fact 
that, if someone makes their own will, the question 
arises what evidence we have or can have that it 
is not the will that they intended to draft and that 
they got it wrong. 

Richard Baker: If they have made a will online 
using a template, is the capacity for errors much 
greater? 

John Kerrigan: Yes. 

Richard Baker: Does that not impact on the 
provisions in sections 3 and 4 on assessing what 
is a simple error? Does it not become difficult at 
that point? 

John Kerrigan: It is a question of evidence. If 
we can rectify a will that a solicitor drafted 
because there was an error in the drafting, 
evidence would need to be produced that that was 
the case. I see no difference. It is an evidential 
point. 

Richard Baker: That is a fair point. Thank you. 
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Stewart Stevenson: Is it the process of 
review—a third party looking at the will and 
working with the person who is drawing up the will, 
regardless of whether they are doing it on their 
own account or with professional advice—that 
touches on the matter, or is it the fact that the third 
party is legally qualified and, therefore, might be 
expected to get the legal aspects of the will correct 
as distinct from the intention? Is that where the 
distinction lies? 

John Kerrigan: I think that that is where the 
distinction lies. There was a recent case in 
England—Marley v Rawlings—in which Lord 
Justice Neuberger introduced a caveat into the 
application of the English version of the rule. He 
said that, if the lawyer gets a legal term wrong, 
that is not a simple mistake that can be rectified. In 
a subsequent case, the lawyer had used the word 
“issue”. The evidence was that the deceased 
testator wanted to include stepchildren in the 
bequest, but the way in which the lawyer had 
drafted it using the word “issue” meant that they 
were not included. However, they were not given 
relief in that case. 

Stewart Stevenson: The point is that, if 
someone who is legally qualified and in good 
standing with the profession has put into the will a 
term that has legal force in other contexts, a much 
higher certainty about intention will be placed on 
that than if I disappeared into a cupboard and 
wrote something down in half an hour. 

John Kerrigan: Yes, that would appear to be a 
caveat that Lord Neuberger introduced in relation 
to Marley v Rawlings.  

Stewart Stevenson: Would it apply equally in 
Scotland? 

John Kerrigan: Yes. To return to the previous 
point, it is fair to say that there would likely be 
more cases of people turning up and saying, 
“That’s not what my uncle intended.” Lawyers 
practising in this field often have people turning up 
saying, “We want to challenge this will, because 
it’s not what he intended.” At present, the law has 
a degree of certainty in the sense that the courts 
interpret what is on paper. 

The Convener: Why were you so certain that 
an English case would apply in Scotland? 

John Kerrigan: I gave that case as an 
example, but in Marley v Rawlings reference was 
made to the Scottish case of Hudson v St John in 
1977. That case was inconclusive, I believe, but 
nevertheless reference was made to a Scottish 
case. 

The Convener: That is helpful. Thank you.  

I want to ask about the time limit for rectification. 
Some of our evidence suggested that people were 
concerned that the date of confirmation might take 

a long time to come, and that it might be better to 
have a time limit that ran from the date of death. 
Different times were suggested. Could you give us 
a view on that? 

John Kerrigan: In some cases, it can take 
several years to obtain confirmation. I think that, if 
someone has difficulty with a will and wants to see 
it rectified, they should not be allowed to wait until 
six years has passed. I know that that is an 
extreme case, but I agree with some of the 
concerns that have been expressed about time 
limits.  

The Convener: It may be a purely personal 
view, but can you suggest a sensible time limit? 
Later witnesses will probably have a view, but I 
would like to know what yours is. 

John Kerrigan: My personal view is that it 
should be one year from the date of death. 

The Convener: One of the other things that 
came up in evidence last week was the Scottish 
Government’s confirmation that revocation does 
not include a reduction of a will in court. Does the 
Law Society have any concerns about that? 

John Kerrigan: Our concerns related to a 
drafting tweak, if I may call it that, in section 5. 
Section 5(1)(b) applies where 
“the subsequent will, or part of it, is revoked.” 

We felt that it was necessary to add three words 
so that it read, “is revoked by the testator”. A will 
can be revoked, as you have indicated, by a court, 
but it can also be revoked by the application of an 
old legal presumption called the conditio si 
testator, which I think is still out for consultation in 
the second consultation document.  

The Convener: I am grateful for that suggested 
tweak.  

John Scott: I want to ask about sections 9 and 
10 and the time of death. In written evidence, the 
Law Society and TrustBar take issue with section 
10(4), which prevents section 10 from applying 
when the testator is one of the people who die 
simultaneously or in an uncertain order. Can you 
describe the nature of your concerns in that 
regard, perhaps with the help of an example that 
could occur in practice? 

John Kerrigan: If section 10(4) were to apply, 
there could be a situation in which intestacy 
arises. Scottish courts and Scottish lawyers have 
always sought to interpret a document so as to 
avoid intestacy, and we think that section 10(4) 
could have that result in certain cases. We are not 
sure that section 10(4) really adds anything to 
sections 9 and 10.  

John Scott: Would you agree with TrustBar’s 
point that when the bill refers to situations where 
people 
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“die simultaneously or where the order of death is 
uncertain”, 

the use of the word “uncertain” is likely to lead not 
just to uncertainty but to unnecessary litigation? 

John Kerrigan: I understand TrustBar’s point, 
yes. I think that it cited a case in which the word 
“uncertain” appeared to lead to litigation. 

John Scott: Right. Thank you. 

Stewart Stevenson: I am going to go all vice-
presidential here. Is it not certain that in some 
circumstances there is uncertainty, whereas in 
other circumstances you are uncertain as to 
whether you should be uncertain? In other words, 
there are sets of circumstances in which it is clear 
that you cannot resolve the answer to the 
substantive question. The fact of the uncertainty is 
itself clear, whereas in other circumstances, that 
might not be so clear. 

Let me give you an example to illustrate the 
point. There is a shipwreck and two people are 
adrift in a boat for three or four weeks. There may 
be some evidence that one of them has written 
something that suggests that they survived the 
other. In that case, you are uncertain as to 
whether there is uncertainty, whereas if there is no 
evidence, you are clear that there is uncertainty. 

Is it fair to say that there is a distinction to be 
made, so that you can have an argument about 
whether, in law, there is uncertainty—which 
means that the rules about uncertainty should 
apply—or there can be a debate about whether 
uncertainty should apply? 

John Kerrigan: I think that in the example that 
you gave, if you find both people dead in the boat 
with no writing— 

Stewart Stevenson: You know uncertainty 
exists. 

John Kerrigan: You know uncertainty exists. If 
you find writing in the boat, there may still be 
uncertainty about who wrote it. 

Stewart Stevenson: Yes, but the uncertainty is 
now a practical uncertainty rather than a legal 
uncertainty. That is the point that I am trying to 
establish. All I am saying is that the use of the 
word “uncertain” does not necessarily create legal 
difficulties, because you can define the 
circumstances in which you are certain that there 
is uncertainty in law. 

John Kerrigan: I think that I would say yes to 
that. 

Stewart Stevenson: That is grand. 

The Convener: We will move on to the law of 
forfeiture, which takes us back to Stewart 
Stevenson. 

Stewart Stevenson: This is about being dead 
and undead simultaneously, which is exactly the 
same kind of thing. Essentially, the Scottish Law 
Commission has changed its position on the law of 
forfeiture. In 1990, the commission thought that 
the law should be placed in statute, and now it 
thinks that it is sufficient to simply abolish the 
Parricide Act 1594 and rely on common law. Are 
you content that that is sufficient? 

John Kerrigan: The Parricide Act 1594 has had 
its day, to be frank. First, it applies only to the 
killing of a grandparent or a parent, so it is not like 
the common law—mainly English common law—of 
escheat and attainder, where someone is not 
supposed to benefit from their evil act. That could 
mean killing somebody else—not a grandparent or 
a parent—who had left you something. 

There has been considerable doubt in Scotland 
as to whether the 1594 act applies only to 
heritage. It also has an unfair aspect to it 
because—if we apply the old Norman concept of 
attainder—if I killed my father, I would be deemed 
under the act to have predeceased him. Any 
benefit that he had left in his will to John Kerrigan, 
whom failing, to his issue, would be attainted and 
my issue would not be entitled to succeed, even 
though they were wholly innocent. That has to go. 
The proposals on forfeiture in the bill are good. 

10:30 
Stewart Stevenson: In essence, giving the 

courts total discretion makes more sense, 
because they can cover particular eventualities 
that have not yet been foreseen. 

John Kerrigan: Yes. 

Stewart Stevenson: One situation that comes 
to mind in the current environment is that of 
someone who assists a person to travel to the 
Dignitas clinic in Switzerland to die as a result of 
that person’s choice and who is subsequently 
determined to have acted illegally. It seems 
reasonable that they should not necessarily be 
disbarred from total inheritance. 

John Kerrigan: That would be my personal 
view. 

John Scott: Does the view change over time? 
You have gone back to 1594, but if we go back to 
the Old Testament, the sins of the fathers are 
visited on the sons and on the next generation, 
which was the accepted practice then. 

Do views on the matter change? As Stewart 
Stevenson said, the Law Commission had one 
view in 1990 but it has a different view today. 

John Kerrigan: Everyone is entitled to change 
their view. To be frank, I am glad that we do not 
apply the lex talionis as required by the Old 
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Testament: an eye for an eye and a tooth for a 
tooth. 

John Scott: I am making the point that the view 
seems to vary. 

John Kerrigan: Again I am expressing a 
personal view, but I think that the Scottish Law 
Commission said clearly that the Parricide Act 
1594 should go and that the courts should be 
given discretion to give 100 per cent relief from the 
effect of the Forfeiture Act 1982. The commission 
also said clearly that, when someone is guilty of 
murder or culpable homicide—that is 
manslaughter in England—and they are not given 
relief, they should be treated as if they had 
predeceased the person who was murdered or 
died. That is entirely correct. 

One example is the case of the petitioner 
Hunter, who was a husband who murdered his 
wife. Her will provided in his favour, whom failing 
other beneficiaries. The court’s view—it disagreed 
with the view that the Scottish Law Commission 
expressed in 1990—was that the husband could 
not be treated as having predeceased his wife. 
That meant that the beneficiaries, who were totally 
innocent and would have taken the inheritance 
had that rule applied, as is proposed in the bill, 
were excluded completely. 

An example to the opposite effect in England is 
the case of Dr Crippen. He was convicted of 
murdering his wife and condemned to hang. He 
had inherited his wife’s estate and, just before he 
was hanged, he made a will to leave his estate to 
his mistress. Dr Crippen’s relatives successfully 
challenged that will on the basis of the old 
medieval rules of escheat and attainder. In 
contrast, in the case of the petitioner Hunter, the 
family members, who were innocent, were 
excluded from succession. 

The Convener: We will move on to protection of 
trustees. 

John Mason: Section 18 of the bill refers to 
“protection for trustees and executors in certain 
circumstances”, 

and introduces the idea of making 
“such enquiries as any reasonable and prudent trustee 
would have made in the circumstances of the case”. 

It has been suggested that that might mean a 
requirement to advertise if there is uncertainty as 
to who the beneficiaries might be. Is that the 
case? If it is, will that have an impact on the 
efficient and timely administration of estates? 

John Kerrigan: I do not think that it is the case. 
The Scottish Law Commission did not think that 
that was the case in 1990. If it became a 
requirement to advertise, that would interfere with 
the timely administration of estates. 

John Mason: Is section 18 a change from the 
present practice? 

John Kerrigan: Yes. 

John Mason: You see it as a change. 

John Kerrigan: Yes. 

John Mason: Is there more encouragement to 
advertise? 

John Kerrigan: No. Solicitors would advertise 
for a will, for example, if a client came to them and 
said, “My uncle has died and I know he made a 
will because he told me and showed me a copy of 
it, but we haven’t been able to find it and we don’t 
know who holds it.” In those circumstances, a 
solicitor would advertise for somebody holding a 
will for—say—the late John Kerrigan of such and 
such an address. I do not recall seeing an advert 
that said, for example, “We hold a will granted by 
the late John Kerrigan.” 

John Mason: If a will was quite vague and 
referred just to children and stepchildren or 
something like that—if there was a vague 
suggestion that beneficiaries were out there—
would an advertisement be placed? 

John Kerrigan: Yes, although that would be a 
one-off situation. Most solicitors would deal with 
that by instructing genealogists. 

John Mason: So you do not see any particular 
problem of section 18 delaying things. 

John Kerrigan: I would not like it to become 
standard practice for a solicitor to have to 
advertise that they held a will by a particular 
deceased, because they would have to await 
responses to that advert. 

John Mason: That is agreed. I just wonder how 
the courts might interpret section 18. I take your 
point that you would not want advertising to 
become standard practice, but might some of your 
fellow professionals take an extra-defensive 
position by advertising? 

John Kerrigan: They might—every solicitor will 
follow their gut instinct in a particular case. If you 
are suggesting that it might be negligent of an 
executor not to advertise, there could be limited 
cases where an executor was advised to 
advertise, but that would not apply across the 
board. 

The Convener: The last questions relate to 
whether the recommendations have been 
adequately implemented. In 2009, the SLC made 
several recommendations relating to private 
international law. Recommendation 50 was that 
the Scottish courts should have jurisdiction when 
the deceased died domiciled in Scotland and 
when he or she owned land and buildings in 
Scotland. Recommendation 45 was that the 
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capacity to make or revoke a will should be 
determined by the law of the testator’s domicile at 
the time of making or revoking the will. 
Recommendation 50 is only partially implemented 
by the bill and recommendation 45 is still being 
consulted on. 

Is it desirable that reforms to a complex subject 
such as private international law should be split 
over two pieces of legislation? How do you see the 
balance of all this? 

John Kerrigan: It is clear that there will be two 
pieces of legislation. If those matters are dealt with 
in the second consultation, which was published in 
June, or as a result of further deliberations, there 
will be two, separate succession acts for Scotland. 

The Convener: It is clear that that is not as 
good as having one bill. 

John Kerrigan: No. 

The Convener: Does that put you in any 
particular difficulty in practice, if we bear it in mind 
that most of Scots law is pretty dispersed? 

John Kerrigan: My personal preference would 
be to have a consolidating act, which would 
incorporate the provisions of both acts into one, so 
that there was one source. 

The Convener: If we did that, would we include 
other extant materials or would it just be a matter 
of running the two acts together? How much 
statute law on succession is there that would need 
to be included in a consolidating bill along with the 
two bills that we are discussing? 

John Kerrigan: The Succession (Scotland) Act 
1964 would in large measure be replaced by the 
second bill, which will deal with the more 
controversial aspects of succession. The 1964 act 
mostly deals with intestate succession, and the 
second consultation paper is largely concerned 
with protection from disinheritance and intestate 
succession. The 1964 act is likely to be largely 
replaced by whatever second bill is promulgated 
by the Scottish Government. 

The Convener: That suggests that, if there 
were to be a consolidating bill, it should be—to 
invent a term—a complete consolidation, so that 
we would get absolutely everything into one 
statute. 

John Kerrigan: That would be preferable. 

The Convener: That is all for the moment. 
Thank you very much, Mr Kerrigan. 

I will briefly suspend the meeting while the 
witnesses change over. 

10:39 
Meeting suspended. 

10:41 
On resuming— 

The Convener: I welcome our witnesses from 
the Faculty of Advocates: Laura Dunlop QC and 
Wojciech Jajdelski—I think that I have pronounced 
that right. Thank you very much for coming along. 
I will open the questions; I think that you have 
seen the format before.  

The Faculty of Advocates provided a written 
submission, for which we are very grateful, that 
indicated a high degree of satisfaction with the bill 
as currently drafted. On the other hand, TrustBar, 
a group of advocates practising in the area of 
disputes relating to succession and inheritance, 
made a number of detailed points relating to the 
bill’s policy content and drafting. Does the Faculty 
of Advocates want to comment on any aspect of 
what TrustBar said? 

Laura Dunlop QC (Faculty of Advocates): I 
am happy to comment on specific aspects of 
TrustBar’s response if they arise in further 
questioning. At this stage, as a general comment, I 
should explain that I am the convener of the 
faculty’s law reform committee and I co-ordinate 
which consultations we respond to and which ones 
we do not respond to. With the assistance of the 
other members of the law reform committee, I 
select a committee to prepare a consultation 
response. 

The practising membership of the faculty is over 
450. In recent years a number of special interest 
groups have been established in the faculty. In this 
case, the group’s raison d’être is to look at matters 
of trust and succession. People who are interested 
and have expertise in those areas tend to form the 
membership of such groups. They take an 
independent look at a reform proposal such as the 
proposal in the bill. 

The faculty’s position is that when we prepare a 
response on behalf of the whole faculty we try to 
have that exercise carried out by members with 
experience in the relevant area of law. Sometimes 
that is easier than other times. In this instance we 
responded to the Scottish Government’s 
consultation—I think it was last autumn—which 
covers most of the material that is in the current 
bill. The committee that prepared that response, 
which was a group of five people, had expertise in 
the area. 

Once we have done something like that we try 
to be consistent in what we say about proposals. I 
suppose that that is reflected in the evidence that 
we submitted. It is obviously entirely a matter for 
TrustBar if it wants to come along and raise 
different points. 

If the faculty takes a position on an issue that 
we would regard as legal policy and the 
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Government decides not to go with the faculty’s 
view, we would probably regard that as a spent 
argument and we would move on, whereas 
TrustBar, for example, might want to make such a 
policy point again; it might want to try before this 
committee to make a policy point that appears to 
have been rejected by the Government.  

The Convener: Thank you very much. That is a 
helpful clarification of how the process works. 

John Mason: One issue that we touched on 
with the previous witness was the fact that we 
have two bills on succession. One, theoretically, 
deals with less controversial measures and the 
other one, which will come later, will deal with 
more substantive things. Are you comfortable with 
that situation? Is it just the way it is, or is it not 
ideal? 

10:45 
Laura Dunlop: To a degree we are in 

uncharted waters. Yesterday I tried to think of 
other areas of Scots law in which this kind of law 
reform has taken place—where there was a small 
act first and a bigger act coming. It is quite difficult 
to think of a direct parallel. I can think of areas of 
law reform in which one major measure has gone 
forward and a smaller act has come afterward that 
tidied up some practical questions, but it is difficult 
to think of a time when that has occurred the other 
way around. 

On the other hand, I understand the thinking 
behind trying to extract the uncontroversial parts of 
the succession proposals and put them in a short, 
technical bill. I understand what I think is the 
reason for that. I accept that it has generated 
rather a mixed bag of proposals that have in 
common only the perception that they are less 
controversial.  

Would it have been better to have put those 
proposals into the main consultation paper? As 
you probably know, the main consultation paper 
already has 71 questions, so it is very large and it 
is taking a lot of work. By choosing this kind of 
linear progression, we are giving up the idea of 
parallel working. The short bill is going forward at 
the same time as people are making up their 
minds on the longer consultation paper.  

I am a former law commissioner, so I am aware 
of all the reasons why the procedure under which 
the committee is considering the bill was 
introduced in the first place. It is a good idea. It 
may be that the first bill that this committee 
considered under the process—the Legal Writings 
(Counterparts and Delivery) (Scotland) Act 2015—
will turn out to have been a more suitable measure 
for the use of the process because it was a 
discrete piece of reform, whereas this bill is not. 
The committee will obviously form its own view of 

that issue at the end of the process. It is very 
difficult to say that the way that the legislation is 
being considered is clearly wrong. 

John Mason: Thank you for those helpful 
comments. 

I would link to that issue section 25 of the bill, on 
ancillary provision, which gives the Scottish 
ministers quite wide powers to amend by 
regulation. It has been suggested that, in this 
case, primary legislation should be used again 
should there be any amendments. Does the 
Faculty of Advocates have a view on that? 

Laura Dunlop: The faculty as a whole has not 
taken a position on that issue and would rest with 
the assurances given that section 25 would not be 
used to effect substantive change. 

The Convener: That takes us to Stewart 
Stevenson’s question. 

Stewart Stevenson: I return to the issue of 
domicile. In our previous evidence session we 
heard the arguments on both sides for whether the 
domicile at the point of the ending of the 
relationship in law or the domicile at the point of 
decease should carry greater weight. The bill goes 
for the latter. How does the Faculty of Advocates 
see the balance of argument on that issue? Does 
it think that the Government has come up with a 
better answer? 

Laura Dunlop: To reiterate the point that I 
made already about an attempt to be consistent, 
we certainly did not flag that up as a concern when 
we responded last year, but, in view of the fact 
that it obviously is of concern to others, we have 
revisited it to a degree. 

The first point is that it is a default rule for 
people whose relationship has ended without their 
taking any action to change a will that makes 
provision for their ex, to put it colloquially. The 
solution that is in the bill of using the law of the 
domicile at the date of death means that at death 
there is a deemed predecease, so that the 
divorced partner is treated as already having died. 

In preparation for today, I tried to think of 
circumstances in which that approach could 
produce an undesirable outcome. As far as I can 
calculate, the possibility of an undesirable 
outcome is very small. We would be talking, for 
example, about somebody who divorced in 
country X, checked that under the law of country X 
the provision in favour of their former spouse or 
partner would survive and on that basis did not 
make any new testamentary provision. If that 
person then moved to Scotland and became 
domiciled here, our different law—the fact that we 
had chosen to use the law of the testator’s 
domicile at decease—would effect a change that 
they did not want. 
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I find that quite an implausible example. 
Somebody who has checked what the law is in 
country X is quite likely to be attentive enough 
when they move to Scotland to make a different 
testamentary provision here to protect their former 
partner. The class of person who wants to benefit 
their former partner notwithstanding a divorce or 
termination of a civil partnership is, I suspect, 
pretty small. 

Stewart Stevenson: Can I challenge that 
slightly, if I may? 

Laura Dunlop: Yes. 

Stewart Stevenson: You appear to be invoking 
the law of assumption. Is it not the case that only a 
minority of people write wills in any event, and that 
most people’s disposal of their assets at death is 
therefore based on people having a broad 
assumption that the right people will get the 
inheritance rather than their doing what you have 
described, which involves taking a systematic and 
rational approach to such matters? 

Laura Dunlop: It is a question that is bedevilled 
by a lot of assumptions. There is a major 
assumption underlying the whole issue, which is 
that the majority of people would not want their ex-
spouse or ex-partner to continue to benefit by 
means of a testamentary provision that they have 
forgotten about or not done anything about. If that 
is the general assumption, the bill is taking quite a 
sound route.  

The downside that I thought I could see is that, if 
the bill made it a question dependent on the law of 
the domicile at the time of the divorce or the 
ending of a civil partnership, we would introduce 
into the administration of the executry a question 
of what we still call “foreign law”. It would stimulate 
a factual inquiry as to what the testator’s domicile 
had been at the time of the divorce or the ending 
of the civil partnership, which would be the first 
question. The second question would be what the 
law of that place is regarding the effect of divorce 
or dissolution of a civil partnership on 
testamentary provision. The downside that I see of 
going with that alternative is that the bill would 
generate a degree of uncertainty. 

Stewart Stevenson: So the executors would 
have to establish what may have happened—I use 
the word “may” deliberately—in another legal 
jurisdiction. Not all legal jurisdictions are as 
accessible as others, and some will be difficult to 
deal with. 

Laura Dunlop: Yes, that is possible, and there 
will have been a passage of time. 

Stewart Stevenson: The provision in the bill 
basically plays to the common assumption that 
people will have that they have cut all ties with the 
person with whom they had previously had the 

relationship. Anyone who thinks that it should be 
otherwise has a way of making a testament that 
takes account of that, which the bill would not 
discount. 

Laura Dunlop: Yes, I agree with that. The 
debate—it is not an argument as such—is 
between whether we fix it according to the law of 
the place where the person was domiciled when 
the relationship ended, or whether we just settle 
on the time of death, so that if the person is 
domiciled here we treat the former partner as if 
they have predeceased the person. 

Stewart Stevenson: The bottom line is that, 
when somebody dies in Scotland, the law of 
Scotland cannot be removed from working through 
the consequences of their death in testamentary 
terms. To have some of that process happening 
somewhere else merely complicates matters. 

Laura Dunlop: One could suggest that that is a 
greater complication, yes. 

Stewart Stevenson: Right—thank you. 

The Convener: Thank you—that takes us to 
Richard Baker’s questions on rectification. 

Richard Baker: Earlier, I asked John Kerrigan 
about the Law Society’s suggestion that the scope 
of sections 3 and 4 of the bill, on rectification of 
wills, should be broadened to include wills that 
have been drafted by the testators themselves, 
such as handwritten wills or wills created using 
templates found online. TrustBar made that 
suggestion as well. I would like your opinion on 
that proposal. 

Laura Dunlop: I have looked into the matter. 
First, the Faculty of Advocates, in our response a 
year ago, supported that narrow provision—if I can 
style it as such—and I would seek to be consistent 
in that respect. 

In 1990, as Mr Kerrigan suggested, the Scottish 
Law Commission articulated concern about the 
fact that people may have made statements to 
relatives but not been totally frank or may have 
changed their mind. The time at which they make 
their testamentary provision is the time at which 
the intention matters.  

The Scottish Law Commission was persuaded 
to restrict its recommendation to the narrow type 
of measure because of the difficulties of 
comparing what is in the will with what is 
supposedly other evidence about a different 
intention.  

There is an interesting interplay in any such law 
between rectification and interpretation. It is 
sometimes said that, if there is a wide door for 
rectification, there is only a narrow door for 
interpretation. There being a narrow door for 
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rectification, it may be that the courts would take a 
more generous approach to interpretation.  

I accept that this is speculation, but, if 
somebody has made a mess of a will that they 
have made themselves, the courts might be 
prepared to be more generous in interpretation if it 
was reasonably clear what the testator was trying 
to do. 

I do not want to advance a position any different 
from the Law Commission’s recommendation that 
the provision on rectification should be confined to 
quite a narrow scenario. I note that it appears to 
be the position that a fairly narrow rectification 
provision operates in England as well. 

Richard Baker: So, like the Law Society, you 
do not see the danger that the broader the 
provisions are, the higher the risk that every 
disappointed beneficiary would seek to use the 
powers. 

Laura Dunlop: It is speculation, but I would 
agree that it is a danger. It is very hard to limit the 
use that would be made of a wide provision, and 
the Faculty of Advocates, in its response last year, 
also made the point that it would be difficult to be 
selective about the intentions being reflected.  

For example, if the testator’s intentions had 
been to be highly tax efficient and it turned out that 
the will that had been made was not as tax 
efficient as it might be, would that be a good 
enough reason to open up the will? On that basis, 
the Faculty of Advocates supported the more 
narrow form of provision that we now have. 

The Convener: Thank you. That takes us to 
John Scott’s questions. 

John Scott: I want to turn now to sections 9 
and 10 about the time of death. In their written 
evidence, the Law Society and TrustBar take issue 
with section 10(4), which prevents section 10 from 
applying when the testator is one of the people 
who die simultaneously or in an uncertain order. Is 
there any comment you wish to make? 

Laura Dunlop: I notice that the Law Society 
response said that it was slightly difficult to discern 
the thinking behind section 10(4) and I agree with 
that. What I am going to say about what may be 
the intention is speculation.  

I wonder whether the inclusion of section 10(4) 
is just to reflect the policy that underlies section 9. 
I tried to think of an example, and I came up with 
this one. Let us suppose that I make a 
testamentary disposal of my jewellery, such as it 
is, and say that I am leaving it to my two cousins. 
If I die, and my cousins later die simultaneously, 
according to the first limb of section 10 the 
jewellery would be split between their estates. If 
we all perish in whatever the calamity is, the 
jewellery does not go anywhere near my cousins 

and their heirs, family or testamentary provision—
they are effectively disregarded. That did not strike 
me as a bad result. 

John Scott: I see.  

Laura Dunlop: I emphasise that that is my 
speculation as to what the thinking may be. I am 
not convinced that I am right. 

John Scott: In various places, sections 9 to 11 
refer to people dying 
“simultaneously or in circumstances in which the order of 
death is uncertain”. 

TrustBar makes the point that the word “uncertain” 
is likely to lead to unnecessary litigation. Do you 
share that view? 

11:00 
Laura Dunlop: I had a look at the case to which 

TrustBar refers—I think that it is the Lamb case. 
The first-instance judge in that case found it 
difficult, but my view, on looking at the appeal 
decision, is that Lord Wheatley sorted it out. He 
said—as was alluded to earlier when Mr Kerrigan 
gave evidence—that, in round 1, we decide 
whether there is evidence to show on the balance 
of probabilities who died first. If there is not, we 
move to whatever the statutory rules are for the 
situation in which it is uncertain. The use of the 
word is not in itself problematic. 

John Scott: I see. 

The Convener: That takes us on to questions 
from Mr Stevenson on forfeiture. 

Stewart Stevenson: It is interesting that the 
legislation.gov.uk website says that the Parricide 
Act 1594 has no legal effect. Therefore, its repeal 
will presumably not cause any concern. The 
section of the bill that deals with the matter—
section 17—describes what should happen and 
leaves quite a lot of common law in place. Is that a 
reasonable outcome? Basically, the courts will be 
able to consider the individual cases—which will 
be very few in number, after all—and come to 
conclusions on the facts of a case. Is that the right 
place to be? 

Laura Dunlop: I looked up the Parricide Act 
1594 yesterday in Westlaw, a legal research 
resource that almost all of us use. According to 
that website, the act is in force and has been since 
8 June 1594. One thing about it that is particularly 
striking is that legislation clearly used to include 
some adjectives of outrage, which is a practice 
that has fallen into desuetude—perhaps 
fortunately. 

I do not see a difficulty with the line that is being 
taken. If you repeal the Parricide Act 1594, you 
leave the position that the circumstances in which 
forfeiture will ensue are left to be dealt with by the 
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common law. That is consistent and allows the 
courts to develop the law case by case. It is not a 
big area of law. 

Perhaps, in a perfect world, if you were trying to 
produce a complete statutory code for succession, 
you would include in it a chapter dealing with such 
situations, but my sense of the succession law 
reform is that there has to be at least a degree of 
triage so that, if something causes not much 
practical difficulty, arises quite rarely and can be 
left to be dealt with by the common law, it does not 
need to form part of the legislative reform. In itself, 
articulating principles on the number of issues that 
would need to be considered would be quite time 
consuming and might be disproportionate to the 
benefit. 

Stewart Stevenson: In this case, we are using 
the legal mechanism of saying that the person 
who committed the crime that led to the death is 
deemed to have died before the person who 
physically died. Under the law of domicile, in 
relation to relationships that have legally ended, 
we also use the mechanism of deciding that the 
partner who is no longer a partner legally died 
before the person. However, in one case, we are 
legislating and, in the other, we are leaving it to 
common law. Why the difference? 

Laura Dunlop: I suppose that it is because the 
range of factual circumstances in which one 
person may have some kind of connection to the 
death of another is potentially very broad. 

Stewart Stevenson: Okay. That is fine.  

The Convener: I cannot help but reflect that 
that is an interesting basis on which to legislate. If 
I took that idea to the absolute limit, we would be 
saying that all the standard cases are the ones 
that we should legislate for, and that anything that 
is difficult should be left to the common law on the 
grounds that it is far better to let the courts sort out 
the detail than for us to worry about it. 

Stewart Stevenson: Only if the case is heard 
by Lord Wheatley.  

The Convener: With respect, that is not fair.  

John Scott: The broader point is that it is not 
consistent, but I believe that it was Churchill who 
said that consistency is the hobgoblin of small 
minds.  

The Convener: Let us move swiftly on to the 
last question that I asked Mr Kerrigan. I hope that 
you are familiar enough with it to go through all the 
words. You will perhaps be aware that 
recommendation 50 from the Scottish Law 
Commission’s 2009 report has not been 
completely implemented and that recommendation 
45 is still being consulted on, and that the net 
result is that we will have a complicated subject of 
private international law across at least two pieces 

of legislation, some of it incomplete. Do you have 
any comment on how that should be addressed? 

Laura Dunlop: The only comment that I can 
offer is that, again, there is a choice. Do you 
include specific PIL provision within individual 
sections dealing with a certain scenario, do you 
add at the end a subsection saying what the PIL 
position is to be, or do you have a chunk of your 
legislation that deals with private international law 
in a oner, as it were? There are advantages and 
disadvantages of each approach. I can understand 
why some provision for private international law is 
being made along the way in individual subject 
matter-specific sections.  

The Convener: Would you agree with Mr 
Kerrigan’s position that, once Parliament gets 
round to consolidating the two statutes that we are 
currently working on, that should be a complete 
consolidation of previous statutes, to the point 
where—at least in theory—we have everything in 
one document? 

Laura Dunlop: I do agree with that, with 
perhaps the small caveat that there is a painting-
the-Forth-bridge dimension to the law. One can 
never be totally satisfied that one has everything, 
and there are likely still to be measures in other 
statutes that bear on succession. However, I can 
see the need for a consolidating act at the end of 
the process.  

The Convener: If colleagues have no more 
comments, we shall conclude this part of the 
meeting. I thank the witnesses for their helpful 
evidence.  

11:07 
Meeting suspended. 

11:09 
On resuming— 

The Convener: It is my pleasure to welcome 
Eilidh Scobbie, private client partner at Burnett & 
Reid LLP, and Alan Barr, partner at Brodies LLP. 

From a practitioner’s perspective, what are your 
key areas of concern about the bill? Has anything 
been left out that you think should be in it? 

Alan Barr (Brodies LLP): Obvious things have 
been left out, or at least deferred, notably bonds of 
caution, which were in the original consultation on 
this potential legislation and in relation to which a 
fair amount of possible reform is part of the subject 
of the second consultation. Other aspects of 
private international law could also have been in 
the bill, as was discussed in your previous 
evidence session. 
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As has been implied, we are left with a relatively 
random selection of relatively small points. I 
endorse what was said earlier about very much 
wanting some form of consolidation of the two new 
pieces of legislation that are likely to be passed in 
successive years. I find it very strange that, 
particularly after two Law Commission reports, we 
have moved from talk about legislation but nothing 
happening in the period since the Succession 
(Scotland) Act 1964 to having two bills. 

Eilidh Scobbie (Burnett & Reid LLP): I very 
much agree with Alan Barr. We have been having 
a little problem in Aberdeen, where, some 50 
years after the 1964 act, the sheriff has suddenly 
started taking a different interpretation of the 
people who can be appointed executors. Although 
it would be justifiable to do so, nobody has had the 
guts to go and debate the matter with him, and it 
would be nice if it was set out somewhere in the 
forthcoming legislation who could be appointed 
executor and in what order. Currently, if there is no 
will, it is primarily those who have a beneficial 
interest, but it would be nice to have that set out 
as a priority. 

The Convener: I am well aware of that point 
and, indeed, have had personal correspondence 
about it; I think that I have suggested to members 
of the faculty in Aberdeen that they write to the 
Government about that. Although the matter is not 
appropriate for this bill, it could surely be included 
in the second one if it is brought to the 
Government’s attention. 

John Mason: Do the witnesses think that it 
would have been preferable to have delayed this 
bill and included its proposals in the bill that will be 
introduced in due course? 

Alan Barr: I do, but the danger in doing so is 
that the second bill will, I imagine, concentrate on 
stuff like protection from disinheritance and the 
intestacy rule, which means that things that are in 
essence technical, rather than policy issues, and 
which frankly do not commonly arise, would not 
get the kind of attention that they will get as a 
result of being in a separate bill. That would be a 
loss. For that reason alone, it is good to have this 
consideration, but in terms of sheer efficiency and 
what we end up with, we would be better with a 
consolidated bill. 

We can still get there if we take the results of 
this consideration and slot them wholesale into a 
second bill. That said, I am well aware that I am 
assuming that we could just slot the provisions 
neatly into another bill; I can well believe that 
parliamentary draftsmen would tear their hair out 
at that and say, “It’s not as bloody easy as you 
think.” However, I hope that new legislation might 
translate into a new bill fairly readily. 

John Mason: Another point that has been 
raised is that section 25 gives the Scottish 
ministers quite wide powers to amend and so on. 
However, the Government has said that it would 
use the powers only for “fine-tuning”. Do you find 
that satisfactory? 

Alan Barr: I prefer things of substance to be 
done by primary legislation to ensure that they get 
this kind of attention. If one accepts what is said 
about fine tuning, and if that provides a more 
efficient parliamentary process and more 
likelihood of getting things changed that need to 
be changed, that is acceptable. However, things of 
substance should come before the whole 
Parliament rather than just ministers. 

The Convener: That brings us to John Scott, 
who has a question on section 1 on the effect of 
divorce. 

John Scott: Indeed, although the question is 
about guardianship thereafter. Do provisions in a 
will appointing a spouse as a guardian of a child 
fall within the scope of section 1? Should that be 
the case and are you in favour of such a move? 

11:15 
Alan Barr: A spouse who is also the parent of 

the child in question would continue as guardian, 
so the issue relates to situations in which a more 
or less formal step-parent is appointed as 
guardian. As was mentioned to the committee last 
week, the danger is that such an appointment 
could fall if the legislation were enacted. 

Again, we are making an assumption about 
what people would like to happen. There is a 
decent case to be made that someone who has 
been in a quasi-parental relationship with a child, 
regardless of the break-up of their own 
relationship, might be happy for that parental 
relationship to continue. It is, as it were, a question 
of one assumption over the other. There is scope 
for the divorcing parent to do something about 
this, but they have to remember to do so; 
otherwise this provision will take the step-parent 
guardian out of the picture. I endorse earlier 
comments about the timescale and costs of 
applying for guardianship, if that is what is 
required. That is very unlikely to cost less than 
thousands of pounds, which, I think, would be 
wasteful, if it could be avoided. 

John Scott: Thank you. 

Richard Baker: What is your view on my earlier 
question about the Law Society’s suggestion that 
the scope of sections 3 and 4, on the rectification 
of wills, be broadened to include wills drafted by 
the testator, such as handwritten wills or wills 
made using templates that are found online? 
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Eilidh Scobbie: I have seen a case in which a 
husband paid for a will on the internet and then, 
because he was a bit of a cheapskate, used the 
same will for his wife. He changed the first line and 
got her name right, but then immediately 
appointed her as her own beneficiary. To me, that 
is a classic case of where this sort of remedy 
could be useful, because one is able to see what 
happened—although spending another £15 would 
probably have resolved the problem. 

We could permit wills that are created other than 
by a lawyer to be changed through this route, but 
that does not mean that they would be changed, 
and, again, it would be up to the court to decide. In 
my experience, costs are a real deterrent for 
someone who has to litigate to change a will, 
unless the family is largely in agreement that the 
change is correct. Of course, you cannot get 
proper agreement if one of the affected 
beneficiaries is under age or incapax for some 
other reason. In that respect, I think that it would 
be useful to widen the scope. 

Richard Baker: Are you saying that because of 
the impediments that exist in practice, which mean 
that the provision is unlikely to lead to an 
explosion of beneficiaries challenging wills? Are 
there already enough impediments to prevent 
people from making spurious claims? 

Eilidh Scobbie: That would be my thinking in 
relation to an average estate. The risk would be 
different for a megamillionaire. 

Richard Baker: So the process exists to 
safeguard the integrity of the intention. 

Eilidh Scobbie: Yes. 

Alan Barr: I would make two points about that. 
First, the provision would provide a remedy that 
currently exists in a different form. If there is a 
serious allegation or evidence that a will has not 
been prepared in accordance with instructions, it is 
possible to sue the person who prepared it—albeit 
with some difficulty. It is an expansion of a 
litigation in England—White v Jones—that spread 
to Scotland. Because that remedy is already in 
place, the new provision would be an alternative, 
particularly if everyone agreed that the intention of 
the will had not been fully carried forward. In a 
sense, it would replace one fairly unlikely litigation 
process with a different and again—one would 
hope—fairly unlikely litigation process. 

In the world in which we live, wills off the 
internet are very common. I would not know—and 
I would not know from the legislation—whether 
such a will had been prepared by the testator 
directly or at the testator’s direction. In other 
words, if the website in question is an interactive 
one and a person fills in some of the bits—indeed, 
it does not matter whether some of that is done by 
a human being or by software—what comes back 

is not only what the person in question has typed 
in. Is that their will or has it been put together on 
someone else’s instructions? I do not know the 
answer. That area should perhaps be covered one 
way or the other, either by exclusion or by 
inclusion. It should be made clear which applies. 

Richard Baker: Should that be set out in the 
legislation instead of being left to the courts to 
interpret? 

Alan Barr: I think that it has to be; otherwise the 
courts will have to decide whether such a will has 
been professionally or personally prepared. I 
genuinely do not know the answer to that. 
However, the question could be answered by 
saying what the position is one way or the other. 

The Convener: We certainly would not want to 
end up in court in order to find out. 

Alan Barr: That would be a bit of a waste. 

John Scott: Is court not the only way of 
deciding whether such a will has been 
professionally prepared? 

Eilidh Scobbie: If you took this opportunity to 
include rules on wills that had been expressly 
prepared over the internet, you would not need to 
look at how that had been done. You would still 
have complainants arguing about what the man in 
question wanted, but that is a different problem. 
This move would bring wills automatically into the 
category of cases that could be reviewed. 

The Convener: Thank you. 

I took a false step earlier—I think that Stewart 
Stevenson would like to go back to section 1. 

Stewart Stevenson: Indeed, convener. I want 
to exercise my privilege. 

At what age can someone make a decision as a 
beneficiary? 

Eilidh Scobbie: Happily—for the lawyers who 
have to deal with such matters—a person can do 
so at 18. In theory, they could do so at 16, but that 
would be vulnerable to the challenge that they had 
been taken advantage of. 

Stewart Stevenson: I do not want to make a 
meal of the issue. I just happen to know that my 
mother was an executor at the age of three. 

Eilidh Scobbie: Wasn’t she lucky? She must 
have been precocious and reading and writing by 
then. 

Stewart Stevenson: I think that she probably 
was—but let us not go there, because I cannot 
know. I merely know that her father acted in her 
stead. 

I want to explore the much more substantial 
issue of domicile, which is covered in section 
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1(1)(d). Is the arrangement that relates to the 
domicile at the time of death preferable to that 
relating to the domicile when a relationship legally 
ends? Certainly what has emerged, particularly 
from the Faculty of Advocates, would lead us to 
the conclusion that what the bill says is preferable. 

Alan Barr: I think that what you must go for 
here is certainty one way or the other—this is not 
a case of things being 100 per cent one way and 
zero per cent the other way. I am slightly more—
only slightly more—in favour of the domicile being 
that at the time of the divorce, because you are 
likely to know the domicile at that time. All that 
Scots law can direct then is what happens at that 
time. If you take the domicile on the date of death, 
you might be moving into the realms of private 
international law. That said, you might be getting 
into the realms of private international law with one 
of those dates anyway. I do not think that it makes 
very much difference—in that way, the issue is 
certain. 

If you went for the domicile at the date of 
annulment, what you would be saying is that a will 
would come to an end if there were a divorce or 
annulment under Scots law. If the person was 
domiciled elsewhere on the date of death, people 
would look to Scots law either at that time or 
possibly on the date of death. As a result, you 
would still have that confusion about which one 
governed at that particular time. 

Stewart Stevenson: Please forgive me, but can 
you tell me whether there are jurisdictions where 
unilateral divorce is possible or where, in the case 
of a person who has died, there might be 
uncertainty about when, how and where the 
divorce took place? In other words, is there any 
jurisdiction where a person could die without 
knowing that a divorce had taken place? 

Eilidh Scobbie: It could happen in Scotland, if 
you had disappeared. 

Alan Barr: Yes, it could happen. 

Stewart Stevenson: Indeed. So determining 
the law that applies at the point of death gives a 
degree of absolute certainty. 

Eilidh Scobbie: Yes. 

Alan Barr: It is more certain than divorce, that is 
for sure. 

Stewart Stevenson: Indeed—if not necessarily 
more inevitable in this modern world. 

The Convener: Forgive me for interrupting, but 
on this particular issue, how clear and certain is 
the concept of domicile? 

Alan Barr: Not very, I am afraid to say. It is 
scattered throughout our law for various purposes, 
and it is by no means 100 per cent certain. In the 
tax world, they are looking at trying to tie it down. 

Although there is an element of statutory definition 
of domicile in some aspects of UK tax, it is, even 
in the tax world, overlain by the common law of 
where somebody is domiciled. It is not certain, and 
it is very hard to make it so. In order to change 
that, you would have to move to a different kind of 
test, such as length of time of residence. 
Residence itself is a bit more certain, whereas 
domicile is pretty uncertain. 

The Convener: On that basis, might it not be 
more sensible to use domicile at the time of death, 
as it might be slightly more certain—not least 
because it would be later—than domicile at the 
time of an annulment, which, given some people’s 
lifestyles in the modern world, might be very 
uncertain? 

Alan Barr: Given that the ball stops moving at 
the time of death, you will able to take that 
snapshot, as it were. The reason why in most 
cases the issue is likely to have arisen at the time 
of divorce is that that would affect the question of 
where the divorce itself is likely to have taken 
place—standing those situations that I would 
describe as informal divorces. You are likely to 
have to address that issue or similar ones if there 
is an international dimension to when the divorce 
took place. 

The Convener: Thank you. 

Eilidh Scobbie: Can I come in on one aspect of 
domicile? 

The Convener: Of course. 

Eilidh Scobbie: When you get confirmation, 
which is the lead from the executors to get access 
to the deceased’s money, you make an averment 
of domicile, without doing very much to 
substantiate it. In practice, if you have residence in 
Scotland, nobody queries it. That might be an 
issue here—debate and discuss. 

The Convener: Indeed. I return to the issue of 
rectification and the time within which that might 
occur. There has been some discussion in our 
evidence as to whether that should be from when 
confirmation is granted or from the date of death 
and, if it is to be from the date of death, whether 
the period might be longer or shorter. Do you as 
practitioners have a view on where that might 
sensibly lie? 

Eilidh Scobbie: I very much favour the 
retention of the period from the date of 
confirmation, because until confirmation is 
granted, the will is not a public record document. 
Most solicitors handling an estate where there is 
contention will not release the will until they have 
to—in other words, at the point of confirmation. To 
give a time limit within which the will must be 
rectified means that those who are executors have 
control on the timing of getting confirmation and 
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therefore would delay that if it was in their 
personal interests. In any case, it is very easy to 
make it more than six months. 

The Convener: Thank you. You have given us 
a very practical reason for finding a way forward. I 
am very grateful. 

Alan Barr: It has been done as a kind of dual 
system. If there is confirmation, it is six months 
from that date; otherwise, the period runs from the 
time of death. There is then the follow-up that you 
can go outwith those six months on cause shown 
and for good reason. The kind of deliberate delay 
that Eilidh Scobbie is talking about would be a 
good reason to go outwith that period if that 
became relevant. 

The Convener: Is it fair to say that the courts in 
general have discretion to deal with time limits on 
cause shown? No? 

Alan Barr: No, unless something specific 
comes up. One is often told that they do not have 
discretion and that is the end of it. 

The Convener: Is that something that in 
general we should change by statute? After all, 
this is an extension that we have got here. 

Eilidh Scobbie: I think that you are working 
towards it. 

Alan Barr: That is a very big question. 

The Convener: I know that it is a big question, 
but you are here and I have asked it. Is it worth 
considering? 

Alan Barr: I would say so. 

The Convener: I am sorry—you do not have to 
give me an answer beyond saying that it is worth 
considering. Thank you. 

I went well off-piste there. I now turn to John 
Scott for question 14. Is that right? Is that where 
we have got to? 

John Scott: Yes, convener. In their written 
evidence, the Law Society and TrustBar take issue 
with section 10(4), which prevents section 10 from 
applying when the testator is one of the people 
who die simultaneously or in an uncertain order. 
Do you wish to make any comment on that? 

Alan Barr: I am pleased to say that, when the 
bill was published and I saw that provision, I 
thought, “How often does such a situation 
arise?”—and I can tell you that fortunately it 
occurs very seldom. I can think of one occasion in 
my 25 years of practice on which, under the 
predecessor law, I have had to consider that 
issue. The occasion actually related much more to 
the point raised in evidence regarding uncertainty 
about what had happened and what had to be 

done to produce evidence for a more likely order 
of deaths. 

11:30 
Such a situation does not happen very often, 

and what we want from the bill is certainty on the 
very few occasions when it does. To be somewhat 
blunt, I think that it almost does not matter what 
that certainty is as long as it is there. Such a 
provision is a blunt instrument at best, because 
one is making assumptions as to what somebody 
might have wanted in circumstances that they 
would not, even in their worst dreams, have 
contemplated. Certainty is really all that is wanted. 

I think that the Law Society made its comment 
about section 10(4), which excludes the operation 
of section 10 in certain circumstances and thus 
throws one back to section 9, on the following 
basis: given that there is no particular reason for 
that particular certainty to be preferable to any 
other certainty, it would not matter whether section 
10 was excluded if the testator was one of the 
people who died. 

John Scott: In light of your comments, what do 
you make of TrustBar’s point that the word 
“uncertain” is likely to lead to unnecessary 
litigation? I am presuming that you do not 
necessarily agree. 

Alan Barr: I do not think that I would agree with 
that comment. As has been well set out in the bill, 
there is a two-stage process. First, there is the 
question whether the matter is uncertain at all, and 
the rules kick in only after that hurdle has been got 
over. I think that “uncertain” is certain enough, in 
the Rumsfeldian or any other sense. 

The Convener: Clearly Lord Wheatley wins the 
day. That is good—thank you. 

That takes us to forfeiture, and questions from 
Stewart Stevenson. 

Stewart Stevenson: I want to give the 
witnesses the opportunity to agree that allowing 
the courts to have full discretion is the best 
outcome in the very small number of cases in 
which the forfeiture provision will apply where 
someone has, by a criminal act, caused the death 
of the person from whom they would have 
otherwise have inherited. 

Eilidh Scobbie: That is a fair approach—I have 
no problem with it. It leaves the court to exercise 
its discretion with regard to the myriad facts that 
will come before it. 

Alan Barr: I entirely endorse that view. The 
situation is very rare, and rarer still—although 
such circumstances will exist—is an act that the 
criminal law quite rightly recognises as criminal but 
in which it will be entirely reasonable for the full 
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effects of forfeiture not to take effect. This is an 
area in which one cannot anticipate all the 
circumstances that might arise and try to legislate 
for them. Indeed, it would be ambitious in the 
extreme to try to do so. 

The Convener: Thank you. That brings us to 
the protection of trustees and executors, and 
questions from John Mason. 

John Mason: As the convener has said, section 
18 refers to the protection of trustees and 
executors. Specifically, we have been pointed 
towards the provision that trustees are 
“not personally liable” 

if 
“the distribution takes place— 

(i) in good faith and after such enquiries as any 
reasonable and prudent trustee would have made in the 
circumstances of the case”. 

Is that wording reasonable? Are you happy with it? 
In particular, does it suggest that more advertising 
might have to take place than has been the case 
in the past? 

Alan Barr: I very much hope not. In theory, the 
provision envisages that every estate might have 
in it unknown beneficiaries who come out of the 
woodwork afterwards, and that trustees could find 
themselves liable unless they have advertised in 
relation to every estate. I think that that is—and I 
hope that it will remain—a nonsense; it is simply 
last-century or previous-century stuff. 

Nowadays, if there is reason to suspect that 
there is an unknown sibling who had existed at 
one time but who has disappeared, trustees or 
executors will at that stage make “reasonable and 
prudent” inquiries through professional 
genealogists and the internet. That is where you 
go looking in circumstances where it is reasonable 
to do so. In the vast majority of circumstances, it is 
not reasonable to do so and if, on the one 
occasion when people came out of the woodwork, 
trustees were to find themselves liable simply 
because they had not advertised in the other 100 
situations where the matter had arisen, that would 
be entirely unreasonable. 

I think that the wording is fine. I hope that 
people do not say, “We have to be just and 
reasonable now,” and think that being just and 
reasonable should involve expensive and 
unnecessary effort in a very large number of cases 
for the sake of the very few cases where it might 
be relevant. 

John Mason: Is that very different from where 
we are already, or does it just put into words what 
has already been happening in practice? 

Alan Barr: It gives a degree more certain 
protection if what I have just said represents 

“reasonable and prudent” trustee inquiries. I think 
that it does. 

Eilidh Scobbie: I agree. I have never 
advertised for beneficiaries. Between the private 
detective and the local tick man, you can do 
amazing things in Scotland. Of course, with people 
who have gone abroad—or people who have 
come from abroad, which is even more 
interesting—you get into a different ball game. I 
am thinking, for example, of the Polish people who 
have settled in Scotland recently or, indeed, 
settled here after the second world war. 

The Convener: It is very helpful that have that 
evidence on record, and it is very good to hear 
about how you actually operate. It is hugely useful, 
because it is relevant—it is what practitioners do. 

Finally, on private international law, which you 
will have heard me ask your colleagues about 
earlier—and I am grateful to you for being in the 
room to hear the question—bits and pieces of it 
have been adopted, while some bits have not. Do 
you have any thoughts on how we, as a 
Parliament, should handle all that? 

Alan Barr: Private international law is difficult. 
In fact, it is one of the most difficult areas to deal 
with, because often you are not just going back to 
another system but going back and forth between 
another system and the Scottish system. All we 
can do is try to make our law as clear as possible 
so that when someone from another system looks 
at situations in relation to either Scottish heritage 
or Scottish-domiciled death—which brings us back 
to what we were saying earlier about domicile—
they find that Scots law is clear on the matter. We 
should be legislating for that and its effects as 
much as we possibly can to ensure that other 
systems know what our system is and, indeed, 
that we know what it is when we need to apply it in 
situations with a foreign involvement. 

I am all for trying to include private international 
law in the legislation. Instead of a bits-and-pieces 
approach, I would, as has been mentioned in at 
least one of the SLC reports, try to include a 
section on private international law covering as 
many rules as are up for consideration. I do not 
think that there is sufficient time to create such an 
option, even with the second consultation that is 
currently going on. It might be—dare I say it—
another project that needs to be considered. 
However, we should get in what we can and 
legislate on it where we possibly can. 

The Convener: Thank you. That brings us to 
the end of our questions. Do you wish to add 
anything? 

Alan Barr: I simply reiterate that, after what has 
been a very long lead-in, it is a very good thing 
that succession is being considered by the 
Parliament. There are things that need to be 
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changed and tidied up, and there is no doubt that 
the major substantive things require serious 
consideration. 

As we have said, it would be better if these 
pieces of legislation were to be consolidated into a 
single succession act. If the Parliament could see 
its way through to that—in other words, of 
combining what is happening now with what is 
likely to happen, presumably in the next session—
that would be good. 

The Convener: Indeed. I thank Ms Scobbie and 
Mr Barr very much for coming along, and I also 
thank our previous witnesses. If any of them would 
like to add anything, we would be very happy to 
receive written submissions on any issue at all. 
That would be greatly appreciated. 

With that, I suspend the meeting. 

11:40 
Meeting suspended. 
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Succession (Scotland) Bill: Stage 
1 

10:02 
The Convener: Agenda item 2 is oral evidence 

on the aforementioned Succession (Scotland) Bill. 
We have two panels: first, a panel of legal 
academics and secondly, witnesses from 
TrustBar, which is a group of Scottish advocates 
who specialise in the areas of trusts, executries, 
partnership, directors’ duties and agency and 
other relationships of good faith. We look forward 
to hearing from them. 

I welcome Professor Janeen Carruthers, who is 
professor of private law at the University of 
Glasgow; Professor Elizabeth Crawford, who is an 
honorary research fellow at the University of 
Glasgow; and Professor Roderick Paisley, who is 
chair of Scots law at the University of Aberdeen. 
Thank you very much for joining us. 

I have a sneaking suspicion that we will start 
with questions from me, on the structure of what 
we are doing with the bill. How desirable—or 
undesirable—is it that we will have two succession 
bills, not one, especially given that it will be 
possible to amend the first one by way of 
secondary legislation, by virtue of section 25? As 
some have suggested, should we seek to 
consolidate the bills at a later stage? 

Professor Janeen Carruthers (University of 
Glasgow): In terms of seeing action and 
movement, two bills is the sensible way forward. 
Once two bills become two acts, it might be 
sensible to consolidate them, so that there is not a 
gap or, worse, some inconsistency between them. 
In practice it is easier to work from one 
consolidated act. However, to get the legislation 
into statute, moving forward in two instalments is a 
sensible approach. 

The Convener: When that consolidation 
occurs—assuming that it does—would it be 
practicable to try to consolidate absolutely 
everything in statute at that point or would that be 
too big a task? 

Professor Carruthers: That gives rise to the 
question whether it is necessary to put into 
legislative form a rule that already operates 
effectively at common law. Personally, I do not see 
the need to do that, but views will differ on that 
point. In my personal view, we do not need a 
succession (Scotland) act to cover every element 
of the Scots law of succession. 

The Convener: I am not a succession lawyer, 
but there will be previous statutes that still 
interact—I rather imagine that there will be 
several, given the way that law is scattered across 
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the statute book. If we consolidate the two bills 
that we are talking about, of which the current bill 
is the first, will we have reached the point at which 
we really ought to ensure that everything is picked 
up from all the other statutes? 

Professor Carruthers: My view is that it is 
better to have fewer pieces of the jigsaw that have 
to be put together. It is simpler to work from a 
smaller number of statutes than from a vast 
number. Other people might want to express a 
view on this, but we will be doing well if we get the 
Succession (Scotland) Bill and the next 
succession (Scotland) bill consolidated. It might 
take a third tranche to mop up what has gone 
before. 

Professor Elizabeth Crawford (University of 
Glasgow): Perhaps it would be too big a task to 
try to put absolutely everything into some 
compendious act in the future. After all, the formal 
validity of wills is nicely situated and succinctly put 
in the Wills Act 1963 and one would not want to 
disturb that. Equally, there are in family law 
statutes provisions to do with succession—for 
example, the rights of cohabitants on intestacy, 
which might come into part 2 of your 
consideration. If the Parliament wishes, it would be 
sufficient to have something to take the place of 
the Succession (Scotland) Act 1964, which was a 
watershed, and not to be more ambitious than 
that. 

Stewart Stevenson (Banffshire and Buchan 
Coast) (SNP): Forgive me, Professor Carruthers, 
but I want to be clear. You used the phrase “In my 
personal view”. Do you have another hat that you 
might wear with which you might have another 
opinion, or was the use of that phrase simply a 
conversational lubricant? 

Professor Carruthers: It was exactly the latter. 
I simply did not want to suggest that I was giving 
the panel’s view. 

Stewart Stevenson: That is fine. Thank you. 

Professor Roderick Paisley (University of 
Aberdeen): It would be possible to consolidate the 
existing statutory material on the law of 
succession into one act after the two bills are 
enacted. However, it would be a step too far, as 
regards getting it done in any timescale, to try to 
consolidate the entirety of the law of succession 
because that would bring in a vast amount of the 
law of trusts and executory administration, much 
of which works pretty well at common law in any 
event. That would be unnecessary. 

The Convener: I am grateful for those general 
comments. We will, of course, get into the details 
of the bill but I will pursue one more general 
question. Do any of you have any general 
comments on things that we might have missed or 
anything in the bill that causes you a general 

concern? I am not referring to the detail of specific 
phrases, to which we shall come shortly. 

Professor Crawford: It is an excellent idea to 
separate the technical from the more policy-driven 
or controversial issues, but the difficulty lies in 
drawing the dividing line at times. Certain topics 
have been put off until the later discussion. For 
example, the provisions in section 9 on people 
who die in a common calamity have a more 
fundamental aspect to them and perhaps should 
not be regarded as an entirely technical matter. 

The Convener: I appreciate that. Section 9 is 
one that we will undoubtedly come to. 

Professor Paisley: I would like to make a point 
about the Forfeiture Act 1982, which is being 
amended in the Succession (Scotland) Bill. I am 
quite surprised at that; I think that it should have 
been dumped altogether. The 1982 act is one of 
the worst pieces of legislation ever passed by the 
Westminster Parliament. 

The 1982 act is one of the few pieces of 
legislation to do with the law of succession that is 
United Kingdom based; most legislation is Scottish 
based. That piece of legislation treated Scotland 
as Scotlandshire—as if Scotland did not exist—
until about the second reading. It was a private 
member’s bill and it was remedied in large 
measure by amendments that came very late in 
the day. Section 15 of the Succession (Scotland) 
Bill attempts to remedy it again. That is a bit like 
trying to build a building on a pile of rubble. I think 
that it should have gone completely. 

The reform that is proposed in section 15 
misses out entirely the Scottish tradition of what is 
known as personal unworthiness. That, not public 
policy forfeiture, is our tradition. Public policy 
forfeiture was foisted on us by the English. Really, 
if section 15 of the bill is going to amend the 1982 
act, we need to expand it to deal with personal 
unworthiness, but my preference would be to get 
rid of the Forfeiture Act 1982 altogether. It is, to 
use a technical term, terrible. [Laughter.]  

The Convener: Thank you for that comment, 
which is much appreciated. Stewart Stevenson will 
look at section 1 and the effect of divorce. 

Stewart Stevenson: I want to probe the 
provisions in section 1 in relation to guardians of a 
child, to see whether they cover instances in which 
a will has appointed a former spouse or partner as 
a guardian. In light of the increasing role of step-
parents and indeed the costs and timescale of 
going to law, is the bill as drafted to your 
satisfaction? 

Professor Carruthers: I think that the Law 
Society of Scotland drew particular attention in its 
written evidence to the inclusion of the word 
“guardian” in section 1(1)(a)(ii). I agree with the 

127



5  22 SEPTEMBER 2015  6 
 

 

Law Society’s observation, but although I accept 
that as an objection I would not hold up the section 
because of the inclusion of the guardianship issue. 
It is quite a small issue in the bigger scheme of 
what section 1 is endeavouring to do. 

Stewart Stevenson: Right. No one else wishes 
to contribute, so I will move on. TrustBar has 
raised the issue of whether section 1 should take 
effect at the point at which the marriage or civil 
partnership ended, if the person was domiciled in 
Scotland. We heard mixed views last week about 
the point in time and the domicile or residency that 
should be used. 

Professor Crawford: I have given some 
thought to this and I tend to favour the 
characterisation and the manner of drafting that 
are laid down at present. It is always difficult to 
decide whether something of this matter pertains 
to the law of succession or to the law of marriage. 
In the bill it has been drafted as a categorisation in 
the law of succession, which seems to work rather 
well. If one regards the rule of the effect of divorce 
upon a will as a rule of the succession law of 
Scotland, it would apply when the deceased died 
domiciled in Scotland. I am glad to see that 
section 1(5) provides that the divorce must be 
recognised by the law of Scotland. That seems to 
me to be quite neat; both bases are covered. I 
have tried to think how it could be drafted the other 
way, as if it were a matrimonial matter, and I find it 
difficult to see how one would do that. 

10:15 
Professor Carruthers: The written evidence 

from the Faculty of Advocates suggests that 
section 1(1)(d) could be drafted according to the 
testator’s domicile at the date of the divorce, and 
the possible criticism is mounted that, if the test is 
domicile at death, an individual is not able to know 
the effect of the divorce or dissolution at that point, 
so the question of certainty is in suspense until 
death happens. However, as Professor Crawford 
said, the point is that it is a rule of succession and 
that, in a sense, everything is in suspense until the 
point of death. Everything is inchoate until that 
point and, as a rule of succession, the connecting 
factor is correctly at the point of death. 

Professor Crawford: It is really a nice point. 
There is a rule, supported by precedent, that the 
question whether a will is revoked by a marriage is 
a matter of matrimonial law, to be decided by the 
domicile of the testator immediately after marriage, 
but I would be inclined to draw a distinction 
between that and the situation that we are looking 
at now, which is presumably the case where a will 
is discovered many years after a divorce and 
nobody has thought to alter it. I suggest that the 
effect of the divorce is more clearly put as a matter 
of succession and, as drafted, the connecting 

factor would be the domicile at death of the 
testator. 

Stewart Stevenson: Is there a practical issue 
as well? First, as Professor Crawford said, it would 
be a divorce recognised under Scots law, which is 
immediately restricting, so there would be 
categories of divorce that would not be 
recognised. Secondly, inquiries would have to be 
made, and they might be inconclusive and create 
uncertainty, whereas death—notwithstanding the 
other parts of the bill that we will discuss—is 
substantially more certain and will certainly 
happen at some point.  

Professor Crawford: Yes, there is a practical 
issue.  

Professor Carruthers: Section 1 is about 
applicability. It starts with the words, “This section 
applies where”, so tying it to the testator’s domicile 
at death is sensible in so far as Scots law begins 
to have any relevance only if the testator is 
domiciled in Scotland at death. It could become 
quite uncertain if the testator was domiciled in 
Scotland at the point of the divorce and was 
domiciled somewhere else at the point of death, 
as the question of which country’s law was 
applicable could give rise to more ambiguity. 
Simply to anchor it to the point of death is the 
clearer approach as a choice of law rule.  

The Convener: Professor Paisley, do you have 
anything to add? 

Professor Paisley: Yes, I would like to 
comment on the way that section 1 is designed. It 
is a provision of the law of succession, and the 
real intention, in the guts of the bill, is to reflect 
what the testator would have wished to happen 
when they died. The last person they would want 
to inherit is their ex-spouse, and the bill’s purpose 
is to reflect the testator’s intention. It goes about it 
in a slightly odd way, because it indicates that, if 
the four circumstances in section 1(1) are 
complied with, the ex-spouse will  
“be treated as having failed to survive the testator.” 

In other words, it is a bit like saying that the 
testator has got his wish and it is as if his ex-
spouse was dead. 

Rather than say, “I wish she were dead,” there 
is probably a better way to phrase it in the law of 
succession. A better way to do it would be to say 
that every will interpreted by the law of Scotland 
will be deemed to include an implied term, that the 
spouse in question will not receive that particular 
benefit. A testator could make an express 
contradictor to that, should he or she wish to do 
so. 

That approach would get over the minor flaw in 
section 1(2), which says that 
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“For the purposes of the will”— 

please note that it says “the will”, rather than “the 
provision”— 
“P is to be treated as having failed to survive the testator.” 

That phrase would mean that for the whole will—
not just for this provision—the ex-spouse would be 
treated as having failed to survive. For example, I 
might leave a bequest to my son, on the basis that 
he would get £100 if my wife were alive, with a 
secondary provision that he would get £200 if she 
were dead. If I then divorce my wife, section 1(2) 
would kick in, even though the provision would be 
in favour of my son. The drafting of section 1(2) 
means that the provision makes a change for the 
“purposes of the will”, so it has a wider effect than 
is intended. 

If the bill is about succession, it should be about 
what a testator wants in their will. In that case 
there should be a simple provision of a deemed 
implied term—we have that in contracts and every 
other type of voluntary arrangement, so I think that 
testators would understand exactly what it meant. 

Stewart Stevenson: I want to open up some of 
the terminological difficulties that I have had as we 
have looked at this. There are two other places in 
the bill where a person is deemed to have died 
when they have not necessarily done so. First, 
where there is simultaneous or uncertain 
sequence of death, each person is held to have 
died before the other, which makes some sort of 
sense, because at least the people are dead. 
However, in relation to parricide and other 
provisions in respect of inheriting when one has 
committed a crime against the person who has 
died, affecting whether one can inherit, the 
provision again is that one is deemed to have died 
before the testator.  

Is there a general difficulty around the way in 
which we describe and deal with such things? We 
create the fiction that someone is dead for one 
legal purpose, whereas, physically, they continue 
to live. 

Professor Paisley: The fewer legal fictions that 
we have, the better. You should try to move the 
law so that it is as consonant as possible with the 
actual intentions of the testator, if you are dealing 
with testamentary succession. Simultaneous death 
has some technical benefits, in treating someone 
as though they are already dead, and there are 
some technical provisions where that approach is 
appropriate. However, I am not sure that it is 
appropriate for section 1. Different sections require 
different treatment. 

Professor Crawford: In relation to what 
Professor Paisley said about section 1(2), to save 
a lot of redrafting, it might be possible to say, “For 
the purposes of the benefits or powers of 

appointment referred to in section 1, P is treated 
as having failed to survive,” rather than  
“For the purposes of the will”, 

which, as he pointed out, is very general. In that 
case you could take out the bit about the guardian, 
if practitioners think that it is likely to be 
problematic. 

The Convener: That is very helpful evidence. It 
moved from the very general to the most 
particular, and it is all appreciated. Perhaps we 
can leave that point and move on to the topic of 
rectification. 

Richard Baker (North East Scotland) (Lab): 
Several people who have given evidence to the 
committee have suggested that the scope of 
sections 3 and 4, on rectification of wills, should be 
broadened to include wills that have been drafted 
by the testator, such as handwritten wills or wills 
created using templates that have been found 
online. What are your views and opinions on that 
proposal? 

Professor Paisley: I would prefer that section’s 
scope was not widened to deal with wills written 
only by the testator rather than prepared by a third 
party. In fact, I would prefer the word “prepared” to 
be used in section 3(1)(b), rather than the word 
“drafted”. 

Rectification is important to reflect what the 
testator would have wanted and avoid negligence 
actions. When a solicitor prepares a will for a 
client, the solicitor can be sued for negligence if he 
writes down the will wrongly. A testator can never 
be sued for writing his or her own will wrongly or 
leaving somebody out. There is a big difference in 
law between a will that a client prepared on his or 
her own and one that a solicitor prepared. I would 
not be minded to broaden the section’s scope for 
those reasons. 

More pragmatically, it is incredibly difficult to find 
evidence outside a solicitor’s file or a will writer’s 
file about what a testator actually wanted. I have 
been in many houses and found dozens and 
dozens of lists, receipts and half-baked wills or 
whatever. You would open up an extraordinary 
hunt if you looked for what the testator actually 
wanted in those lists or undated receipts. 

I have a good estimation of the character of the 
average Scot, except when it comes to 
succession. People become incredibly avaricious 
when they are getting something for nothing. It is 
absolutely extraordinary to see what turns up in 
solicitors offices as being a note written by the 
testator. It might not be signed, but we are told, 
“This is really what mum wanted.” Broadening the 
section’s scope would be disastrous. 

Richard Baker: I take your point that it could 
result in an increased number of challenges to 
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wills. The Law Society said that wills that were 
drafted by the testator can reflect what the testator 
wanted. If someone has gone to the effort of 
preparing a will, whether it be online or not, surely 
that reflects what they wanted and the legislation 
should reflect that, so that their wishes can be 
fulfilled. 

Professor Paisley: You will find that the canons 
of interpretation of wills are extraordinarily 
malleable. Words can mean almost the exact 
opposite of what they say when it comes to wills. It 
is very unlike a contract. The courts go out of their 
way in extraordinary measure to treat a will as the 
unique document of the testator or testatrix 
because that is what it is, but black can mean 
white and red can mean blue when it comes to a 
will. 

The courts tend to investigate background 
circumstances, so I would not go so far as to say 
that there is an overwhelming need for rectification 
of home-made wills. The courts do that quite 
openly via an open back door. 

Professor Carruthers: I agree with Professor 
Paisley that in section 3(1)(b), “the will was 
prepared” would be preferable to “the will was 
drafted”. 

You mentioned online templates and suchlike. 
That is a bit of a red herring, because if an 
individual accesses a template and downloads it 
for his or her own purposes, the important point is 
whether he or she has taken professional advice 
on it. If no advice has been taken, the template 
might as well have been written by the individual 
personally. 

Richard Baker: I have another question. 

The Convener: Does Stewart Stevenson have 
a question? 

Stewart Stevenson: I want to be clear what 
“prepared” might mean. If someone makes a 
traditional visit to their lawyer to draw up their will, 
there are two aspects to it. There is the discussion 
and advice that might be provided, which will be 
specific to the individual and their circumstances. 
There is then the expression of what is wanted in 
the draft that the lawyer provides. 

Does what I have just heard suggest that the 
drafting is much less important than the advice, or 
do they have to stand together? If one part is 
absent, even if the other is present, is it entirely 
the responsibility of the person—the amateur—
who has written their own will? 

Professor Carruthers: One would hope that if 
the act of consulting a solicitor has taken place, 
advice will have been given and implemented in 
the drafting. If there is a mismatch between what 
is drafted by the agent and signed and the 
instructions that the client gave, there might not be 

a case for rectification of a will, but an intended 
beneficiary might well take legal action by way of 
proceedings in negligence against a solicitor. 

That is different from rectifying the will, but there 
is a fairly substantial body of case law on 
negligence against solicitors for the failure to 
implement instructions accurately. The provision of 
advice certainly makes a difference. 

10:30 
Stewart Stevenson: Just to be clear, then, you 

believe that if the bill were enacted as presently 
written, but used the word “prepared”, the 
provision would be restricted to circumstances in 
which the lawyer had provided advice and had 
undertaken drafting. Other circumstances would 
not be caught. 

Professor Carruthers: I would prefer the 
phrase “prepared not by the testator” to 
“drafted not by the testator”, 

because the word “prepared” encompasses the 
situation where a testator downloads some sort of 
pro forma or template. The word “drafted” might 
not include that. “Prepared” suggests a separate 
entity in which the testator might have, for 
example, filled in blanks, which is different from 
drafting a deed in his or her own words. 

Richard Baker: In his evidence to the 
committee last week, Alan Barr of Brodies LLP 
raised a specific point about whether wills that are 
created using pro formas from the internet actually 
fall within the scope of section 1. In Mr Barr’s 
opinion, the fact that the testator is interacting with 
software might constitute the drafting of a will by a 
third party, or it might not. Given your comments to 
Mr Stevenson, what are your views on Mr Barr’s 
opinion? 

Professor Carruthers: It all depends on the 
caveats and the terms and conditions of the 
website from which one downloads the document. 
I cannot give a definitive view on that. 

Richard Baker: Fair enough. 

Professor Carruthers: However, I expect that 
the website from which an individual downloads 
such things or the pad of document paper that 
someone might have bought from a newsagent 
will carry a caveat exempting the producer thereof 
of any liability or responsibility for the testamentary 
consequences. 

Richard Baker: That was helpful. 

The Convener: Indeed. I cannot help but feel 
that this area is going to prove complicated, simply 
because this is the internet generation and people 
will believe that they can just download something 
or think that they have received advice from 
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somewhere because they have put questions into 
a website and got the right answer. I am not 
seeking to disagree with the answers that have 
just been provided, but I cannot see the problem 
going away, and we really must do our level best 
to ensure that what is in statute is as good as it 
can be. 

John Scott has some questions on the timing of 
an application for rectification. 

John Scott (Ayr) (Con): Good morning. With 
regard to section 4, which relates to time limits, a 
number of those who have given evidence to the 
committee have suggested that it would be better 
if the relevant time limit for applying to the court for 
rectification ran from the date of death, given that 
a grant of confirmation can take many years. Last 
week, however, Eilidh Scobbie reminded the 
committee that until confirmation is granted the will 
is not a public document, and she suggested that 
if the period ran from the date of death executors 
could delay the grant of confirmation when it was 
in their personal interest to do so. Do you have 
any views on that topic? 

Professor Paisley: When someone in Scotland 
dies, one of the first things that a solicitor will do if 
the will is in the office is register it in the sheriff 
court books. At that point, it immediately becomes 
a public document. Confirmation follows later, but 
the will becomes a matter of public record when it 
is registered, which means that anyone can go 
and look at it. Registering a will is a voluntary act, 
and it is registered only to ensure that if the 
original gets lost, a certified copy that is treated as 
the original can be obtained. 

I suspect that there is a possibility, which you 
rightly bring out, that, in the personal interests of 
someone who is stated to be the executor, or even 
of someone who is just a relative, a will could be 
hidden or there could be a delay in bringing it to 
the attention of the beneficiaries for ages and 
ages. My personal view is that a long, fixed 
deadline is needed—one that cannot be exceeded 
except in cause shown. However, that situation 
would be a high-ranking candidate for cause 
shown for extending a deadline. Apart from that, 
someone who hides or destroys a will is 
themselves open to an action on the part of 
disappointed parties, possibly for some sort of 
delict.  

There is another form of unworthiness, whereby 
any provision in respect of which that person 
would have received something under the will 
could be struck out as unworthy. Such things are 
possible. I would regard section 4(2) as providing 
a way of dealing with that. However, I would 
definitely prefer a deadline running from death, not 
from the obtaining of confirmation. 

John Scott: From death—I see. Thank you. I 
invite views from the other witnesses. 

Professor Crawford: Not on that, but, with the 
convener’s permission, I would like to say— 

The Convener: Please do. 

Professor Crawford: I will revert to a conflict-
of-laws point. Section 3 makes it clear that, before 
rectification can happen, the testator must have 
died “domiciled in Scotland”. That is clear. Later, 
the section allocates jurisdiction to the Court of 
Session or to the sheriff to consider the possibility 
of rectifying the will according to the habitual 
residence of the testator at death. That seems 
quite clear. 

I notice that, in section 2, unlike in sections 1 
and 3, there is no reference to the testator having 
died “domiciled in Scotland” before the provision 
would apply. Section 6 is also silent about the 
applicability of Scots law. That is possibly quite all 
right, because Scots law applies if it applies in the 
view of the court hearing the case—it does not 
always need to be stated. However, perhaps at 
the end of this process, one ought to consider all 
those conflict-of-laws provisions to check that they 
are consistent with one another. 

The Convener: That was not a question that we 
were going to ask, so I am grateful to you for 
bringing it up. 

Professor Carruthers: I will add to that. You 
mentioned potential omissions from the bill. At the 
early stage of consultation, reference was made to 
the fact that the UK has decided not to opt into the 
European Union regulation on succession and 
wills and the question was asked whether it would 
be prudent to adopt any of the provisions of that 
EU regulation in the bill. The analysis of 
consultation responses indicated that the current 
legislative programme would not seek to deal with 
the cross-border elements. 

Following up on the points that Professor 
Crawford has made, I note that section 2(1) 
begins: 

“This section applies where ... property is held in the 
name of” 

and lists various parties. 

Section 23(1) makes it clear that 
“‘property’ includes any interest in property”— 

either movable or immovable, one imagines. 
However, that subsection does not specify 
whether the property is restricted to property in 
Scotland or whether it is property situated 
anywhere. That should possibly be clarified. 

Specifically on sections 3 and 4, which we have 
just considered, perhaps section 4(1) should be 
clarified, such that paragraph (a) should read, “in a 
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case where confirmation in Scotland is obtained”. 
Is it really intended that a Scots court could be 
asked to rectify a foreign-drawn deed? That could 
be a complicating factor, if that is what is intended. 
Should it be specified that that provision is 
restricted to deeds drawn in Scotland, or not? I am 
not sure that we should give a definitive answer to 
that question today, but the point should at least 
be considered. 

The Convener: I am very grateful. All those 
things need to be considered. 

John Scott will ask the next questions. 

John Scott: I move on to sections 9 and 11, on 
survivorship.  

My question is for Professors Carruthers and 
Crawford. You suggested in your written response 
to the Scottish Government’s consultation that the 
law of survivorship should not be included in a 
technical bill. Indeed, you have already hinted at 
that this morning. Do you wish to expand on that 
view? Do you have further opinions to offer? 

Professor Crawford: Legal systems vary a 
great deal on the rule on deaths in a common 
calamity. I believe that I am right in saying that the 
EU regulation on succession and wills is 
comparable to what is in the bill. Perhaps attention 
ought to be paid to the consequences of that. I do 
not see it as an entirely technical matter.  

In the Succession (Scotland) Act 1964, we had 
the rule that the younger survive the elder, 
preserving what is possibly the natural order of 
succession. I merely suggest that, in my view, 
greater consideration could be given to that in the 
second bill. 

Professor Carruthers: I agree with that. I do 
not have any objection to the formulation of the 
rule per se, but if one is a beneficiary who is 
affected by the operation of the rule, it is far from 
technical.  

The point is the characterisation of the provision 
as technical and therefore as one that is being 
dealt with in the current bill, as opposed to seeing 
it as having policy consequences and therefore 
more appropriately placed in the second tranche 
of legislation.  

There are policy implications as a result of the 
change to the survivorship rules that is proposed 
in the bill. 

John Scott: Forgive me for being so dumb, but 
what might those policy implications be, beyond 
how beneficiaries are treated?  

Professor Carruthers: The manner of the 
treatment of beneficiaries according to the order of 
death is indeed the policy implication. There is 
policy in that. 

John Scott: I see. 

Professor Crawford: Let me give a very classic 
exposition, involving the law of Germany. A 
mother and daughter died in the blitz on London. A 
difference arose between how English law would 
treat that common calamity and how German law 
would treat it. German law was applied, with the 
result that the daughter was not deemed to survive 
in order to take the inheritance from her mother. 
There are implications. 

The Convener: If I might come back to the 
point, the question of what is in the bill that is 
before us is not strictly whether the provision has 
policy implications; it is whether those policy 
implications appear contentious. There are often 
policy implications, but where everyone is agreed 
on the policy implications, the provision would 
seem to be appropriate for the bill that is before 
us. I accept that there will be views as to whether 
that decision is correct. 

John Scott: Does Professor Paisley have 
anything to say? 

Professor Paisley: I am content for the 
provision to be in the bill. It is pretty well drafted.  

I would prefer something that TrustBar originally 
suggested, which was some form of exception—a 
forfeiture provision—in relation to the Crown 
Estate, or the rule of ultimus haeres, which is the 
inheritor of last resort if it is not possible to find 
anyone else. I would like to see a provision 
whereby deeming people not to survive does not 
apply where there is a choice between such 
inheritors. The dice are loaded against an 
individual. The Crown never dies. 

The Convener: If I have understood correctly, 
what you are saying is that the provisions seem to 
be fine as long as some human ultimately inherits, 
but if the estate goes to the Crown under 
intestacy, or effectively by default—let us not fight 
about the legal terms—plainly that would never 
have been the testator’s intention— 

Professor Paisley: Yes, that is correct. 

The Convener: —and therefore the courts 
should find some default, which would have a 
human consequence. 

10:45 
Professor Crawford: It is a very interesting 

point. The policy intrudes because, if there is a 
rule of simultaneous death in which neither 
individual survives the other, there will be fewer 
humans to succeed and therefore it is more likely 
that the estate will go to the Crown as the ultimate 
heir. 

Professor Paisley: As far as logic is 
concerned, it is absolutely impossible for the 
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Crown to inherit anything in Scotland, because 
everyone in this room is related—it is just a matter 
of proof. You are descended either from Adam 
and Eve—and that view was written down as long 
ago as Maimonides in Spain—or from someone 
who came out of Africa, which you can prove with 
your genes. There is a probability that everyone in 
here is more closely related than we are to the 
institution of the Crown. As I have said, it is just a 
matter of proof. Acceptance that the state should 
not inherit seems to me what almost everyone 
would want in the law of succession. 

The Convener: The point is very well made, but 
precisely what the default should be is an issue for 
others to worry about on another occasion. 

Does that complete John Scott’s questions? 

John Scott: No. 

The Convener: Okay—on you go. 

John Scott: If that was not uncertain enough, I 
now want to take you to the area of uncertainty 
itself. Sections 9 and 11 refer to the situation in 
which people die simultaneously and it is uncertain 
who survived whom. What do you make of 
TrustBar’s point, which was supported last week 
by the Law Society, that the use of the word 
“uncertain” is likely to lead to unnecessary 
litigation? Given what you have just said, do you 
concur with that view? 

Professor Paisley: I agree with it. Does the 
word “uncertain” mean that it is not certain? If not, 
is it only 99 per cent clear or something? Certainty 
means 100 per cent, so I agree with the Law 
Society and TrustBar on this. 

Professor Carruthers: As far as the semantics 
of the drafting are concerned, what is intended 
and what is meant by not certain could be more 
clearly stated. 

John Scott: In light of the help that you gave us 
earlier, do you have any proposals for more 
elegant drafting? Of course, a form of words might 
occur to you subsequently—and if it does so, 
please let us know. 

That is all I need to say just now, convener. 

The Convener: That brings us to Stewart 
Stevenson and questions on private international 
law. 

Stewart Stevenson: I simply observe that I am 
38 generations and two marriages away from 
Malcolm Canmore. I will now look more closely for 
the DNA connection, which is presently not in my 
family tree. 

I note that, under section 22, an executor who 
has been confirmed in Scotland will be caught by 
Scots law if, for example, they are sued. Is that 
satisfactory to the panel? 

Professor Crawford: It is a useful provision 
that I think closes a gap. I believe that Professor 
Carruthers has suggested that, if one is going to 
be detailed about this, one would remove the 
brackets around the phrase 
“where confirmation has been obtained in Scotland”. 

Professor Carruthers: Indeed. I do not think 
that the brackets add anything helpful to the 
provision. 

Professor Crawford: The phrase is of course 
very important, because it is the link that justifies 
the court in Scotland taking jurisdiction. In theory, 
jurisdiction should be taken on submission, 
residence or close connection, and in this case, 
confirmation provides that justification. As a result, 
the phrase should be set out plain and simple and 
without the brackets. 

Stewart Stevenson: But is punctuation not, as 
a matter of general principle, disregarded in 
interpretation, just as headings are? 

Professor Crawford: Right. 

Stewart Stevenson: That is all, convener. 

The Convener: Is there anything else that our 
witnesses are worried about? 

Professor Carruthers: I should add that 
section 22(2) is only a partial implementation of 
what had been proposed. It provides for a helpful 
additional ground of jurisdiction, but the earlier 
recommendation set out additional grounds, and it 
is not altogether clear to us why those grounds 
have not been implemented in the bill. In our initial 
response, we said that we were happy with the 
additional link based on the situation of immovable 
property. We are content with the wording of 
section 22(2), subject to the removal of the 
parentheses, but we would have supported a more 
expansive jurisdiction rule than the one it provides 
for. 

The Convener: Given that you are here and 
that you have raised the point, could you put on 
the record why that is the case in the context? 

Professor Carruthers: The initial provision— 

The Convener: I am conscious that you have 
written it down. It is not necessary to reread the 
words of a previous submission, but it would be 
helpful to the committee to hear it in relatively 
short terms that we and listeners can understand. 

Professor Carruthers: We were referring to 
recommendation 50 of the Scottish Law 
Commission’s 2009 report on succession, which 
provided that: 

“The Court of Session should also have jurisdiction in 
relation to relevant proceedings” 

not only  
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“where the deceased died domiciled in Scotland” 

but—and this is the particular provision— 
“where the deceased died domiciled outwith Scotland and 
the estate includes immoveable property situated in 
Scotland.” 

According to the current terms of schedule 8 of 
the Civil Jurisdiction and Judgments Act 1982, 
which contains the relevant rules of jurisdiction 
applicable to Scots law and the Scottish courts, 
there is no particular rule on immoveable property 
in the case of suing an executor who is domiciled 
outside Scotland that would provide what 
recommendation 50(1)(b) provides. We would 
have supported such a provision in principle; what 
the bill has in section 22(2) is narrower. 

The Convener: Have you any understanding of 
why that recommendation has not been followed 
up? 

Professor Carruthers: No. 

The Convener: So there is no reasoning that 
you can comment on. 

Professor Carruthers: We have not seen any 
reasoning. That is not to say that it is not 
somewhere in the documentation, but we looked 
for it and did not see anything. 

The Convener: Thank you. That is appreciated. 

John Scott: Are there any other cross-border 
issues that you would like to raise? 

Professor Carruthers: The UK decided not to 
opt in to council regulation (EU) 650/2012 on wills 
and successions, colloquially known as Rome IV. 
The fact that the UK as a member state decided 
not to opt in to that instrument does not mean that 
UK citizens are unaffected by it. There are various 
cross-border succession issues that will present 
for Scottish residents or domiciliaries. As far as the 
EU regulation is concerned, we think that it would 
be desirable for Scotland to act along with the UK, 
rather than implement specific provisions of the 
regulation within our own Succession (Scotland) 
Bill. It would only add to the uncertainty in cross-
border cases between Scotland and the rest of the 
UK if we had bespoke provisions akin to Rome IV 
that are not matched by English law. 

The Convener: There are benefits to 
consistency even if it is not always what you would 
have preferred.  

Professor Carruthers: Yes. 

The Convener: Does Professor Paisley want to 
add anything to that? 

Professor Paisley: I have a brief comment on 
other matters, if that is possible. 

The Convener: Yes, please do. 

Professor Paisley: I will take you back very 
briefly to something that is unique to Scotland. 
Several months ago the First Minister indicated 
that it was highly desirable that all land should be 
registered in Scotland within 10 years. There is 
something that is directly relevant to that in section 
2(3) of the bill, to do with special destinations. It 
reads: 

“Subsection (2) does not apply if the document under 
which the property is held” 

makes express provision otherwise. 

All land that is registered is not held under any 
document; it is held under a title. If the bill refers to 
a document in subsection 2(3), that will affect 
nothing as regards property. The word “document” 
should be deleted and replaced with “registered 
title” or “title deeds”. After land is registered, it is 
not going to be the case that there are bundles of 
deeds—there will be an electronic title. It is very 
important that the word “document” is not used, 
but instead there is reference to an electronic title. 

The Convener: Thank you. 

Professor Paisley: On an entirely different 
matter, section 6(1)(a) reads: 

“This section applies where a will names as a beneficiary 
a person who is a direct descendant”. 

I could name my son as Robert Paisley and say 
that he is getting such and such, but if I just say 
that I am giving something to my son and do not 
name him, the provision will not apply. The 
wording should be “where a will identifies as a 
beneficiary by any means at all”. I am not naming 
a person if I simply say that I am giving something 
to my son or my grandson—they are not named at 
all. There is a very great difference between 
naming somebody in a will and identifying them in 
a will, and yet I think that the provision is intended 
to apply in every case.  

The Convener: In particular, it might also cause 
a complication where people’s normal names are 
not their given names. I would normally refer to my 
son by a different name from the one that is 
actually on his birth certificate; that is not 
uncommon. 

Professor Paisley: Indeed, and grandparents, 
in my experience, tend to get names wrong or 
forget them, so it is important to sort that provision 
out.  

The rule in section 12 headed  
“Person forfeiting to be treated as having failed to survive 
victim”  

is, I repeat, an English rule that was imported into 
Scotland as a public policy rule. There is a direct 
parallel in Scotland known as personal 
unworthiness, which is a continental rule that we 
have from the European legal systems. It is part of 
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our law, and case law confirms that our law is 
based on one or the other. It does not say that it is 
just going to be based on public policy. 

If all we do is to amend the 1982 act as regards 
the forfeiture rule, as defined in the Forfeiture Act 
1982, we will not have amended the unworthiness 
rule in Scotland but will have left it intact. I think 
that that section of the bill should be expanded to 
deal both with the English version that we have 
imported—via Northern Ireland, I hasten to add—
and also with the personal unworthiness rule, 
which is basically a rule in Scotland under which it 
is said that someone should not inherit because 
the testator would not have wanted them to inherit 
because they have done something so unworthy.  

Finally, I agree with everything that has been 
said in the submissions about section 20(2), on  
“Gifts made in contemplation of death”. 

The phrase “in contemplation of death” is 
absolutely meaningless and should be taken out.  

The Convener: Thank you. I seem to recall 
once seeing a finals jurisprudence paper that read, 
“Take this out. Discuss.” 

John Scott: For someone like me, who is a 
completely lay observer, could you say why “in 
contemplation of death” should be taken out?  

Professor Paisley: Donatio mortis causa 
means a donation in contemplation of death. It is a 
direct Latin translation. A gift in contemplation of 
death other than a donation mortis causa means a 
gift mortis causa other than a donation mortis 
causa. It is just complete nonsense. You are 
saying that it has to be this but it cannot be that at 
the same time; it is logically incoherent.  

The Convener: Fine. We shall let the draftsmen 
and women worry about that.  

John Scott: Since we have such eminent 
people in front of us, I wonder whether that is a 
view shared by others. The concept of 
contemplation of death has been around for quite 
some time. Do the other witnesses agree with 
Professor Paisley or, being lawyers, might you 
disagree? 

Professor Carruthers: I am not quite as 
concerned about it as Professor Paisley is, but on 
that particular point I am happy to defer to his 
view. He is more expert in donations mortis causa 
than I am—unless, of course, it is a cross-border 
one.  

Professor Paisley: Whatever it is, the gift that 
we are trying to allow is a gift made during life. 
People contemplate their death occasionally—I 
might do it this afternoon—but it does not mean 
that such gift happens only if they die. Most 
people, if they are really sensible, empty the 
bucket and give everything away before they die 

so that there is nothing left. The richest person in 
the world is the person who dies with nothing.  

The Convener: Indeed, and one could easily 
argue that anybody who is writing a will is 
contemplating their death, because there is no 
other purpose for which one would write a will.  

On that esoteric point, I am looking at my 
colleagues and I think that we may have covered 
everything that we need to cover. If there is 
nothing else that the panel would like to raise with 
us, all that remains is for me to thank them for an 
informative and enjoyable discussion. Thank you 
for your efforts, ladies and gentlemen.  

10:59 
Meeting suspended. 

11:03 
On resuming— 

The Convener: It is my pleasure to welcome to 
the meeting David Bartos and Nick Holroyd, who 
are here from TrustBar. Our first question comes 
from Stewart Stevenson. 

Stewart Stevenson: Should the provisions of a 
will appointing an ex-spouse as a guardian fall 
within the scope of section 1? 

Nick Holroyd (TrustBar): The first difficulty, 
which I do not wish to dwell on, although I must 
flag it up in any case, is that the term “guardian” is 
often used in wills in a multiplicity of ways that do 
not always chime perfectly with the way in which 
the term is used in a family law context. So far as 
TrustBar can see—and we welcome correction—
there is no express definition of guardian in the 
2015 bill. On the assumption that we are dealing 
with a guardian in the family law sense—that is to 
say, in terms of section 7 of the Children 
(Scotland) Act 1995—it would contemplate a 
situation in which someone has parental 
responsibilities, rights and duties, but is not a 
parent. That is an issue for clarification. 

When one considers family law and, in 
particular, section 7 of the Children’s Scotland Act 
1995, one does not find that it contemplates death 
or divorce prompting revocation. Section 7 refers 
to documents, so it is capable of including a will. It 
would be slightly at odds with that if divorce or 
annulment in a succession context were to prompt 
the extinguishing of the provision. 

It is not something that we feel very strongly 
about, but it is something worth thinking through. I 
know that it is a matter that David Bartos has also 
given considerable attention to. 

David Bartos: I will elaborate on that. Section 7 
of the Children (Scotland) Act 1995 allows a 
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person to make a document appointing another 
person to be guardian of their children upon their 
death. Section 7 does not say that that has to be 
in a will; the appointment of a guardian could be in 
any document. There is no provision in section 7 
that the document is to become ineffective if the 
guardian-to-be becomes divorced from the granter 
of the document. There is no provision in section 7 
for such an appointment to be revoked. 

The effect of section 1 of the bill would be to 
create an anomalous situation in the sense that if 
one made an appointment of a guardian in a 
document that was not a will and the grantee 
became divorced from the granter, that 
document—and so the appointment—would 
remain valid, but if the appointment happened to 
be made in a will, the appointment would cease to 
be valid. That is anomalous and in principle 
undesirable. However, that would be the effect if 
section 1 were to include the words “or guardian”. 

My second point relates to how we have got to 
the point where the words “or guardian” are in the 
bill. The suggestion that appointments as guardian 
might be revoked by divorce or annulment goes 
back to a Scottish Law Commission discussion 
paper from the mid-1980s, which predates the 
Children (Scotland) Act 1995. That paper was put 
out for discussion and the majority of people who 
responded to the consultation paper indicated that 
they would have no objection. The words “or 
guardian” were then incorporated in the 1990 SLC 
report and repeated in its 2009 report.  

With all due respect to the Scottish Law 
Commission, it seems that the matter has not 
been given full consideration. In any event it would 
create an anomaly, as I have just described: if the 
appointment is made in a document that is not a 
will and there is a divorce, the divorce has no 
effect, but if it happens to be in a will, it is revoked 
according to section 1. That is inconsistent. 

Stewart Stevenson: Just to be absolutely clear, 
when a guardianship is created under family law, 
does it take effect at that point? 

David Bartos: It depends on how the 
guardianship is created. It can be created by an 
application to the court, in which case it takes 
effect upon the court decree, or it can be done in a 
document, which takes effect upon death. 

Stewart Stevenson: So it is a contingent 
provision. 

David Bartos: It is a contingent provision. As I 
said, section 7 of the 1995 act simply says that it 
can be put into a document—it does not have to 
be a will. 

Stewart Stevenson: When there is a contingent 
provision, you suggest that, logically, the effect in 
law should be the same in the two contexts. Of 

course, section 1 of the bill appears to be trying to 
catch those circumstances where no other 
provision has been made. Is that how you read it? 

David Bartos: I read it as being restricted to 
wills. If the appointment of the guardian is made in 
a will and, subsequent to that will, the person who 
was appointed as guardian is divorced from the 
granter, that appointment ceases to have effect. 
Section 1 does not relate to non-will appointments, 
but the Children (Scotland) Act 1995 clearly 
contemplates that there can be non-will 
appointments—just a document and nothing else 
can make the appointment. No other legacy is 
required. It is not testamentary, so it is not a will on 
any normal understanding of that word. In that 
case, the divorce would have no effect. 

We are really going into an area of family law in 
a piece of succession legislation. 

The Convener: If there were two documents, in 
the way that you have just described—one 
testamentary and one non-testamentary—which 
would trump which and would it matter in which 
order they were created? 

David Bartos: I have not thought about that, but 
I would have thought that, as a matter of general 
principle, the latter would trump the former, in 
whatever form it happened to be. However, that is 
just a— 

The Convener: It sounds like a good principle, 
anyway. 

David Bartos: That is a tentative view based on 
general principle. A latter will generally revokes a 
former one. A latter contract that covers the same 
material as a previous one supersedes the 
previous one. 

John Scott: At the very least, there needs to be 
a harmonisation of the two pieces of legislation. 
The point is well made and I hope that we will take 
note of it. 

Stewart Stevenson: Section 1 also has issues 
related to domicile. Do you have any comments on 
that? 

Nick Holroyd: I preface my answer by saying 
that it is on the hypothesis that we are going to 
deal with guardians in the way they are currently 
dealt with in section 1(1) and, of course, we 
slightly query that. 

On the question of whether domicile at death or 
domicile at divorce should be used, we favour the 
divorce approach. One might analyse it as a 
species of partial revocation of the will, arising by 
operation of a statutory provision. Our 
understanding of the general law in the area is 
that, when considering whether an alleged act of 
revocation has been effective, one should look at 
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the domicile of the person allegedly revoking at 
the time of the act of the alleged revocation. 

We draw some support for that view by analogy 
with what happens where there is an international 
context and, under the law of one country, 
marriage subsequent to the will gives rise to 
revocation. In those circumstances, there could be 
a valid will that has nothing wrong with it in terms 
of purely domestic Scots law, and there is no 
incapacity or anything like that, and a marriage 
that was purely domestic to Scotland would not 
lead to a revocation of the will or a partial 
revocation of it, thereby extinguishing somebody 
else’s rights. 

If there is an international context, one would 
look at the law of the domicile of the testator 
immediately after marriage. Support for that view 
can be found in standard textbooks in relation to 
that marriage point. For example, Professors 
Crawford and Carruthers touch on the issue at 
paragraph 18-34 in the third edition of their book. I 
am very obliged to Professor Crawford, because I 
was allowed a glimpse of the fourth edition, and I 
found that it is now paragraph 18-39. The views 
that I am expressing are TrustBar’s—Professors 
Crawford and Carruthers have a different view on 
this particular issue. However, by analogy, one 
could say that one is dealing with a partial 
revocation arising from statute. My suggestion is 
that, in looking at that, we should look at the law of 
the domicile of the alleged partial revoker at the 
time they do the act. 

11:15 
Stewart Stevenson: Just so that I can be clear 

before we move on to further complexities, is there 
a distinction in this respect between heritable and 
moveable assets? The answer might be no. 

David Bartos: I do not understand there to be a 
distinction. The leading Scots common-law case 
on revocation, Westerman v Schwab, involved the 
marriage of a lady who was in England and who 
later died domiciled in Scotland. At the time of the 
marriage, she was in England and the court held 
that the question of whether that marriage revoked 
her will was to be decided by English law, as that 
was the law of her domicile at the time of the 
revocation. Therefore the common law already 
says that revocation of a will is to be assessed by 
the law of the domicile of the person at the time of 
the alleged revocation. 

If the suggestion in section 1 were to be 
adopted, in effect two tiers would again be 
created. There would be one law relating to 
revocation generally and a separate law relating to 
revocation by divorce or annulment. From a user-
friendly point of view, it seems inherently not a 

good idea to have too many different laws 
applicable for different types of revocation. 

Another point is that the idea that one looks to 
the applicable law at the act of revocation is 
internationally recognised. We see that in the EU 
regulation that has been referred to, in which the 
general law governing succession is the one of 
habitual residence of the deceased at death. That 
is the general rule, but there are exceptions to that 
stated in the regulation, one of which is the 
assessment of whether a will has been revoked. 

The regulation says that it is the law of the 
habitual residence at the time of the alleged 
revocation that is to apply. Although we are not 
adopting habitual residence and we are not 
adopting the EU regulation, I simply mention that 
as an indicator of how such things are considered 
internationally. There is a good reason why things 
are done in that way, which is that it allows for 
estate planning. People need to know where they 
stand, and tying things to the date of the alleged 
revocation allows people to know with some 
certainty—and to receive clear advice about—
whether the will has been revoked. Otherwise, one 
might have a floating situation. 

In a nutshell, the common law already directs us 
to the act of revocation. That is in line with practice 
internationally, and there is a good planning 
reason behind it. 

Stewart Stevenson: I hope that I will not regret 
asking this but, if you are tying things to the date 
of revocation, that clearly precedes the 
reallocation of assets to the now separated 
partners, whatever jurisdiction the revocation took 
place in. Does that, in effect, draw that separation 
of assets back into the revocation as part of the 
consideration of the executry? To a layperson, it 
sounds as if there might be something in that. 

David Bartos: I am sorry—no doubt the fault is 
mine—but I have slight difficulty in following that 
scenario. 

Stewart Stevenson: Let me explain my 
layman’s difficulty. If a will is overturned, at the 
point when it is overturned there will be assets, but 
something in law happens to those assets before 
death occurs, in that the assets are now 
distributed to different parties. If we return to a 
point where it is as if the will had never been 
written, is there any interaction with that? The 
simple answer might be no. 

Nick Holroyd: You have raised an extremely 
important point, which has ramifications in various 
areas of divorce and succession law. In assessing 
who owns what, one would need to consider the 
law of divorce and the general law. In Scots law, 
there are various presumptions where couples are 
married or cohabiting—they are slightly different in 
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each case. You are absolutely right: it would be 
very important to know who owns what. 

Where the will is extinguished in favour of a 
particular person or is not effective in relation to a 
particular person, that removes, as it were, their 
opportunity to benefit under the will, but it would 
be silent as to the question of what the husband or 
wife owned prior to the divorce or annulment. In a 
Scottish domestic context, there is some guidance 
on the presumptions as to who owns certain 
assets. That relates to household goods although, 
crudely speaking, there might be a presumption of 
equality. 

David Bartos: The scenario that you laid out, 
Mr Stevenson, can easily be imagined. When the 
divorce or annulment took effect, one would 
effectively see that the will had been revoked. At 
that point, one would expect to know whether the 
person had been domiciled in Scotland at that 
time. As far as the distribution of the estate is 
concerned, one would, prima facie, be in a 
situation of intestacy unless a fresh will was made. 

It would seem that, ultimately, intestacy is the 
preferred fallback rather than the spouse 
inheriting, but with one reservation, as I am rightly 
reminded, which is that if the will provides that, 
failing the now-divorced wife or husband, 
somebody else is to inherit, or if there is a residue 
clause, the persons entitled to inherit under those 
provisions or residue cause will inherit and will 
take the spouse’s share. 

 I hope that that has clarified the point. 

Stewart Stevenson: I think that I am getting 
there, although I might have to read the Official 
Report to know for sure. 

Nick Holroyd: For example, if the couple who 
sadly get divorced have children, that might raise 
issues depending on how precisely one construes 
section 1. The children might take either under the 
residue clause or, in certain scenarios, in place of 
the parent. 

Stewart Stevenson: Professor Crawford made 
the point—and I interacted with her—that it is 
where a divorce is recognised under Scots law 
that is relevant. So, for clarification, where a 
divorce is not recognised by Scots law, it has not 
happened from our law’s point of view. 

The Convener: That takes us on to Richard 
Baker’s question on rectification. 

Richard Baker: In TrustBar’s written evidence 
you suggest—as others have done—that the 
scope of sections 3 and 4 of the bill should be 
broadened to include wills drafted by the testator, 
such as handwritten wills or wills that have been 
created using templates found online. I want to 
probe that further. There is not unanimity on the 
issue. You will have heard the views of the earlier 

panel. Could you expand on the reasons for your 
suggestion and perhaps reply to the counter-
arguments that were made earlier on? 

Nick Holroyd: I will just outline our position, 
which is based on issues of both principle and 
practicality—there is an overlap between the two.  

In principle, it seems to us that if someone 
makes a clerical or other type of error in a DIY will, 
their intentions are being defeated if there is no 
opportunity for rectification. There is an English 
case called Williams 1985, as reported on pages 
911-12 of “Weekly Law Reports 905”, in which the 
English judge makes the point—and it is not a 
binding comment, but an aside—that you do not 
need to have a clerk to make a clerical error. One 
can easily imagine someone who is perfectly 
capable, in the sense that they have capacity and 
are not being unduly influenced by anyone, 
deciding to make their own will, making a rough 
draft with annotations and then, particularly if they 
are obsessive compulsive—if I can use that 
phrase in a loose and non-politically correct way—
deciding that they wish to make a fair copy. As 
one can imagine, it would be very easy to miss 
something out in the process of making the fair 
copy of the will. For example, they may have 
identified their children or grandchildren by name 
or otherwise and then, for no good reason other 
than that they have made a clerical-type error, one 
of them does not appear in the version that they 
sign. I appreciate that there could be evidential 
issues, but TrustBar does not consider that the 
evidential tail should wag the dog in this case. 

11:30 
There are also, I would suggest, practical 

reasons for favouring a wider approach. The first 
of those is that there could easily be difficulties in 
discerning whether one is dealing with a purely 
DIY will or one that has been either prepared or 
drafted—depending on the terminology that one 
favours. At the moment, one tends to think of 
people either getting a will form from the post 
office and filling it in and signing it, or using a 
comparable online version. It seems to me that 
there could be different sorts of errors. With an 
online will system where one is asked questions 
and the answers to the questions lead to a will 
being drafted, there could be problems with the 
software or, as we have all done when asked to fill 
in our email address on an online form—one is 
asked to enter information and then enter it 
again—a testator might just copy and paste and 
thereby complete the answer imperfectly. 
Therefore, it seems to me that there could be grey 
areas. Our view is that the provision should extend 
to DIY wills, but if one is going to go down the 
route of excluding DIY wills, one would need to 
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say something along the lines of “wholly drafted” 
or “wholly prepared”. 

There is an even more mundane example of a 
mixed situation. A solicitor could draft the will and, 
because he or she is a sophisticated will drafter, 
use defined terms. The testator could then skim 
through the will and see a reference to a particular 
defined term, say, “No, that is not what I meant,” 
and change it, and that could have knock-on 
effects.  

If we are against statutory rectification for DIY 
wills, I think that the word “wholly” should be in the 
bill. However, we would favour the broader 
approach.  

The final point is a practical one as well. If DIY 
wills were to be excluded from the statutory 
rectification regime, and if the committee favoured 
TrustBar’s position that the statutory rectification 
regime should not prejudice the existing common 
law, whatever that may be, someone who is faced 
with a DIY will might well attempt, particularly in 
light of Lord Hodge’s comments in an English 
appeal to the UK Supreme Court—although in that 
case, called Marley, it was not a DIY will—to go 
down the common-law route rather than the 
statutory route. It seems to me better on the whole 
if people’s first port of call is the statutory regime 
and they go down the common-law route only if 
the statutory regime does not accommodate them. 

For those reasons, which are a combination of 
matters of principle and of practical matters, we 
favour an approach that would allow rectification. 
We should bear it in mind that, in civil matters, 
there may be evidential difficulties, but one is 
nearly always dealing with a balance of 
probabilities, and that is something that advisers 
and the courts have to face up to. No doubt there 
will be the odd duff claim, but equally there may be 
some well-grounded ones. It would be for the 
person seeking rectification to make their case on 
the balance of probabilities.  

I would like to pick up a point from Professor 
Paisley’s evidence. There was a suggestion that 
the court could use great imagination, great skill 
and breadth in interpreting wills, and that is true. 
However, it seems much better if one can 
separate off interpretation of a document from 
rectification. One might say, “Properly interpreted, 
the will means this and Johnny should benefit,” 
and that if the will does not bear that interpretation, 
it should be rectified to bear that interpretation. 
Although there is merit in what Professor Paisley 
said, it is desirable to keep clear in one’s own 
mind the distinction between interpretation and 
rectification. 

One of the very fashionable things that has 
come from south of the border, and which I am not 
wildly enthusiastic about, is the idea of trying to 

treat the interpretation of wills in exactly the same 
way as the interpretation of contracts. One of the 
differences that I would suggest should exist in 
relation to the interpretation of wills is that there 
should be a general reluctance to try to have all 
sorts of evidence from outside the will brought in. 
Yes, one can put oneself on the arm of the 
testator’s chair when he made the will, but what 
you cannot do, generally speaking, is to have a 
trawl over all the evidence to see what the person 
meant.  

We should keep interpretation separate from 
rectification. That adds weight to the idea that we 
would be more likely to produce a fair outcome if 
there were rectification for DIY wills. 

Richard Baker: I appreciate that point and the 
points that you have made about the matter of 
principle.  

Earlier in your response, you mentioned grey 
areas that might arise in cases. Is there not a 
danger of introducing a very wide range of legal 
complexity by including handwritten wills and 
internet template wills in the provisions? 

Also, there is a practical issue in that the 
broader the provisions are, the higher the risk is 
that every disappointed beneficiary will use the 
powers in question. How would you address those 
points? 

Nick Holroyd: Undoubtedly there would be 
difficult cases, but I come back to the point that 
one would normally consider what the evidence is 
to support a position and then establish one’s case 
on a balance of probabilities. TrustBar fully 
accepts that there would be difficult cases. 

Richard Baker: And do you think that there 
would be more cases or challenges if the provision 
were broadened? 

Nick Holroyd: I am really into the realms of 
speculation and guesswork, but I suspect that the 
answer is yes. It would be very hard to quantify. 

Richard Baker: Finally on this point, in oral 
evidence to the committee last week, Alan Barr of 
Brodies raised a specific point about whether wills 
created using proforma from the internet currently 
fall within the scope of section 1. He argued that 
the testator is interacting with software, which, in 
Mr Barr’s opinion, may constitute a will being 
drafted by a third party. You will have heard the 
question being put to the previous panel as well. 
What is your view on that point? 

Nick Holroyd: Again, the point that the 
committee has raised and which Alan Barr 
addressed is a very valuable one. It is one of the 
practical difficulties that I touched upon. In some 
cases, it would be very difficult to know whether 
such a will falls outwith the regime by reason of it 
not having been drafted or prepared by someone 
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else. If one were to go down that route, which I do 
not favour and TrustBar does not favour, one 
would have to amend the provision to say “wholly” 
prepared. 

Richard Baker: Professor—sorry— 

David Bartos: If I could add to that, at the 
moment, the provision says: 

“This section applies where ... the will was drafted not by 
the testator but on the testator’s instructions”. 

A court would understand that as excluding the 
situation where someone has gone on the internet. 

Richard Baker: So such a will would not 
currently fall within the provisions of section 1? 

David Bartos: An internet will would not 
currently fall within section 1. A court would view 
that section as covering only where one person 
instructs another person to carry out the drafting. 
That is the background on which the proposals 
have been created. It owes its origin and spirit to 
English provisions which predate the internet. The 
internet situation is not covered under the existing 
provisions, which adds force to the argument for 
expanding the existing provisions.  

There is one other point that I wish to raise in 
relation to section 3, but do you have further 
questions? 

Richard Baker: I have no further questions. 

The Convener: If you want to raise your point, 
please do. 

David Bartos: The point relates to third parties 
and the effect that rectification of a will may have 
on third parties who have arranged their affairs on 
the basis of the will in its unrectified form.  

I will give an example. A person leaves a 
property to their son, B, and that is the basis on 
which son B expects to take the property. Son B 
obtains a loan, which he expects to repay from the 
value of that property. Thereupon, somebody else 
comes in and says that the will should be rectified 
so the property does not go to B but goes to them 
instead. Yet, son B has already acted on the basis 
of the unrectified will. 

As the legislation stands at the moment, it gives 
the court no guidance as to how it is to treat the 
prejudice being caused to son B. That, it seems, is 
a clear hole in the statutory provisions. The hole is 
emphasised by the fact that there are already 
rectification provisions on the statute book—this 
problem is not new. Those rectification provisions 
are contained in the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985, sections 8 and 9. 

As enacted in the mid-1980s, those sections 
omitted wills because it was thought that there 
should be further consultation on whether wills 
should be included. That was meant to be only a 

temporary thing. The provisions cover, for 
example, the granting of trust deeds that take 
effect during lifetime. Other than their taking effect 
during life, such trust deeds are extremely 
analogous to wills. Indeed, many wills contain trust 
provisions. The only difference between a will that 
contains a trust provision and a lifetime trust deed 
is that the will with the trust provision takes effect 
on death whereas the lifetime one takes effect 
during life. Ultimately, they fulfil the same role. 

Section 9 of the 1985 act provides protection for 
third parties such as the son B that I have 
mentioned—we put it in the back of our written 
evidence. Section 9 provides that the rectification 
is to take place only if the court 
“is satisfied that the interests of a person to whom this 
section applies would not be adversely affected to a 
material extent by the rectification; or that that person has 
consented to the proposed rectification.” 

Simply put, the person in question is the son B 
that I mentioned in my example. We can see no 
reason why the provisions of section 9 should not 
apply to wills, as they do to lifetime trust deeds. 

The Convener: Did you want to pursue that, 
Stewart? 

Stewart Stevenson: I wanted to go back to the 
internet briefly. 

David Bartos: I think that the rectification issue 
is important, which is why I wish to emphasise it. It 
will arise in practice—there will be third parties 
affected by the rectification of wills, without 
question. 

The Convener: I will pursue that before I let 
Stewart Stevenson go back to something else. 

I am not sure whether son B acted during the 
testator’s lifetime or after death and therefore on 
the expectation of the will being carried forward. If 
B acted before his father died, all sorts of simple 
commercial caveat emptor things apply. If the 
person who loaned money to B does not have 
some protection against an asset, that is their 
fault, to be frank. That is what commercial law will 
say. If, however, B acted after death and on the 
expectation, section 19 might well apply, 
particularly if something had already been 
conveyed to B. Does that section not apply in the 
circumstances that you outlined? 

11:45 
David Bartos: Section 19 relates to the 

protection of persons acquiring property 
“in good faith and for value” 

—the key words are “for value”— 
“whether by purchase or otherwise”. 
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In the example that I gave, B, as the son who was 
to inherit under the unrectified will, simply acquires 
the inheritance without value, so he does not 
receive any protection under section 19. 

The Convener: Not even under section 
19(2)(b), which refers to the property being 
“distributed”? 

David Bartos: That relates to persons who 
have acquired from B. 

The Convener: Okay—I just wanted to check 
that. 

David Bartos: In my scenario, B is still left 
having to meet the loan without having the 
property. 

The Convener: I just wanted to explore that a 
little. 

Stewart Stevenson: I am thinking about what I 
will call the internet exclusion. I want to test what it 
means, and I will do so by starting with a situation 
in which the interaction between the person writing 
the will and the legal adviser has taken place by 
telephone. I presume that that is okay. 

David Bartos: That would be covered. 

Stewart Stevenson: When the telephone 
service is provided by technology that is available 
on the internet—Skype is one example—I 
presume that the internet exclusion to which you 
refer is not intended to exclude that interaction. 

David Bartos: If the instructions were given to 
the will drafter over Skype, the existing provisions 
would cover that. 

Nick Holroyd: There is a slight nuance in 
opinion—only a cigarette paper—between me and 
David Bartos on that point. I am at one with him in 
taking the view that, as the provision is currently 
worded, a will that is made over the internet by the 
testator—a program-type will or a downloaded pro 
forma—would in most cases not be covered. 
Section 3(1)(b) states that the section applies 
when 
“the will was drafted not by the testator but on the testator’s 
instructions”. 

In most cases, the testator would have had a hand 
in the drafting, which would seem to take the will 
out of the rectification regime. 

Things become more difficult in the situation that 
I postulated, in which someone is asked a series 
of questions over the internet and gives answers 
to those questions, and perhaps also inadvertently 
copies and pastes something slightly wrongly. In a 
sense, that person is giving instructions to the 
computer and, in turn, the company behind the 
computer. They print a will at the end of the 
process and then sign it. It is difficult to say, but 
that might be a situation in which the will is drafted 

not by the testator but on the testator’s 
instructions. 

Stewart Stevenson: I just want to be clear. We 
have hung this point on the internet, which seems 
to be unhelpful, given that I am now hearing that 
the test is whether a human being interacts with 
the person who gives the instructions. 

Nick Holroyd: It would not have to be— 

Stewart Stevenson: The point is about the 
presence or absence of a human being, rather 
than the mechanism of communication and the 
presence of computer systems in helping with and 
assisting in the drafting of the final document. Am I 
capturing correctly what I have been hearing? 

Nick Holroyd: You have raised a tremendously 
good point. If one answers questions that are 
posed by a robot, so to speak—I use that example 
in a glib sense—and the will is produced at the 
end of the process and someone signs it, there 
has been a non-human Q and A. The answers 
come from the testator—the human—but the 
questions are posed by the robot. Behind the 
robot, there is the programmer and the company 
that provides the service. In that scenario, there 
seems to be scope for arguing that the bill as 
introduced would allow for statutory rectification. 
The will has not been drafted by the testator; the 
testator has provided answers, but the will has 
been drafted on their instructions, as they have 
instructed the robot and the company behind the 
robot. 

The bigger point that you might be alluding to, 
which is something that troubles me, is on a much 
more mundane situation—the solicitor prepares 
the will and, rightly or wrongly, the testator thinks 
that the will drafter has not got it quite right, 
tweaks it a bit on paper and duly authenticates the 
tweakings. A question then arises. There might 
have been an error by the solicitor, but that might 
not have been the thing that the testator altered in 
his tweaking. As the bill is worded, there could not 
be statutory rectification under section 3. It could 
not be said that the will was not by the testator 
because, in part, the testator had done something 
to the will, albeit that the offending parts—the 
error—had been made by the solicitor. 

There are grey areas, most obviously when one 
is dealing with a robot, but also, less obviously, 
when one is dealing with someone who has tried 
to improve the solicitor’s drafting, although the 
error is not what they have tried to improve and 
they have overlooked the solicitor’s big error while 
focusing on something trivial. 

Stewart Stevenson: Does that also touch on 
informal writings? 

Nick Holroyd: Informal writings are— 

141



33  22 SEPTEMBER 2015  34 
 

 

Stewart Stevenson: They are often provided 
for in wills. 

Nick Holroyd: They are. In the past two years I 
have tutored at the University of Glasgow, and the 
standard-style wills that students are taught to use 
include informal writings clauses. They tend to say 
that effect will be given to informal writings, and 
there is usually a provision that says that that 
applies provided that they are signed. That style 
tends to be recommended for use. 

Those clauses raise horrifically difficult 
questions in their own right, which have not been 
addressed in the consultation exercise. I will 
outline some of the difficulties. On formalities of 
execution of wills, one would normally want each 
sheet to be signed, as well as the will being signed 
at the end. It is said that the will is self-proving, so 
it can be relied on, and it can be taken along to the 
sheriff court to get confirmation. When a normal 
will has been signed not on every sheet but only at 
the end, it has to be established that it is the 
testator’s will. It is usually fairly easy to jump 
through the various hoops, although it can 
sometimes be a little more difficult. That relates to 
section 4 of the Requirements of Writing 
(Scotland) Act 1995. When there are informal 
writings, there are all sorts of collateral issues. 

Stewart Stevenson: We are travelling into 
things that are not in the bill that is before us—
such things are perhaps for another day for the 
committee. 

The Convener: I point out that, unless this is 
relevant, we have strayed. Interesting as this 
might be, can we get back to the bill that is before 
us, please? 

Nick Holroyd: I shall describe a situation that 
relates purely to rectification. Let us assume that 
the informal writing is effective and that there is 
nothing wrong with it. The error that exists is by 
the solicitor and lies in the parent will. On one 
view, given that we consider the informal writing 
and the will as one document, we would seem to 
be excluded from relying on rectification in that 
context. 

David Bartos: One thing is perhaps worth 
mentioning, which underlines my view—I think that 
this is where Nick Holroyd and I differ. I take the 
view that there have to be instructions to a 
person—a human being, as Mr Stevenson said—
whereas I think that Nick Holroyd’s view is that 
instructions to a robot, or instructions into the 
internet, might suffice. 

The reason why I take the view that a court 
would view instructions as being instructions to a 
person is tied in with the reason for that specific 
definition. It is a practical reason. It is 
contemplated that it may be easier to satisfy the 
requirements for rectification if one can lead as a 

witness the person who was instructed to draft the 
will, who can say what their instructions were and 
what they were asked to do but that—oops—there 
was a slip. They put their hands up about that slip, 
but it is clear that the testator intended the will to 
be as per the instructions that were given. 

That illustrates a practical reason why section 3 
has been drafted in the way that it has. One can 
understand that. We happen not to agree with the 
provisions, because they are too restrictive, but 
one can understand the reasoning. 

John Scott: On the previous point, Mr Holroyd 
suggested that there is a gap in executry 
regarding informal writings—that is not part of the 
bill, and the bill is the reason for our consultation 
with you, but it is for you to tell us of gaps in 
provision. Notwithstanding the convener’s remarks 
about needing to stick to what we are here to do 
today, would you consider writing to us about the 
gap in provision that you see? 

Nick Holroyd: I should mention that that area is 
attended with considerable controversy. 

John Scott: I ask the convener whether that is 
the reason why the matter is not included in the 
bill. 

The Convener: That might be why it is not in 
the bill. My point is simply that we should use our 
time to address things that can reasonably be 
altered in the bill. I recognise that there is overlap 
with other issues, and I would not for one moment 
wish to disagree with John Scott. If the witnesses 
feel that anything needs to be added in written 
evidence, please do that, while recognising that 
some of it may be appropriate for discussion in 
relation to other proposed legislation and that it 
might not be acted on at all. I certainly do not wish 
to be restrictive. 

I am just about to bring in John Scott on time 
limits, but I cannot help thinking that we have 
heard enough today for us to recognise that the 
interaction between me, as a general citizen, and 
advice that I might get from the internet is now an 
issue that the law will have to address. We will not 
answer those questions today, but it is plain that 
the courts will have to address that issue pretty 
soon. It might be fairly sensible if we as 
legislators—I am talking as much to the 
Government via the Official Report as I am to us—
thought about how we will interact with that issue, 
because that is bound to happen. 

David Bartos: You have raised an extremely 
important and valuable point. The focus is on the 
words “on the testator’s instructions” in section 
3(1). In the past, instructions have always been 
seen as being to individuals, but now they might 
be viewed as being to other things, to use an 
entirely neutral word. 
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The Convener: Robots are only programmed, 
and the programmer is a human being. It does not 
matter how far back we have to go with who writes 
the programs—there is a human back there 
somewhere. I suspect that that is for another day 
and another place. 

I invite John Scott rapidly to take us on to time 
limits before we run out of time. 

John Scott: Indeed. I return to section 4(1) and 
a question that was put to the previous panel. 
Stakeholders who have given evidence to the 
committee, including TrustBar, have said that it 
would be better if the relevant time limit for 
applying to the court for rectification ran from the 
date of death. However, Eilidh Scobbie reminded 
the committee last week that, as you know, until 
confirmation is granted, a will is not a public 
record, notwithstanding what Professor Paisley 
said. Eilidh Scobbie suggested that, if the period 
ran from the date of death, executors could delay 
the grant of confirmation when it was in their 
personal interest to do so. Do you agree with that 
point? Do you have any points to make about 
that? 

12:00 
David Bartos: If an executor delayed in order to 

prevent rectification, that would clearly be a 
breach of duty by them. If that could be 
established, it would be likely to amount to cause 
shown for waiving the time limit. I think that a 
number of people who have given evidence have 
expressed that view, which is our view, too. 

It is extremely important that the time limit be 
firmly anchored in the first place. As the provision 
is drafted, the time limit begins either from death 
or from the granting of confirmation—it is really not 
clear which it is. One has to go one way or the 
other. One could go the English way, which Eilidh 
Scobbie seems to prefer and which involves 
anchoring the time limit to the confirmation. In that 
case, as confirmations might not be obtained for a 
number of years, de facto, the time limit might be a 
long time. Alternatively, as we prefer, the time limit 
could be tied to death, to try to give a measure of 
certainty, subject to the provision of cause shown 
to waive the time limit. 

It has to be borne in mind that, as a matter of 
general law, creditors have six months in which to 
come forward to an executor to recover their debts 
from the deceased’s estate. The executor has to 
settle those debts. After six months, once the 
debts are settled or there is reasonable estate to 
settle them, the beneficiaries begin to be entitled 
to be paid. Beneficiaries will be aware of that and 
therefore one could reasonably expect that a will 
would come to light, on any view, within one year 

of the death. There will be exceptions, but one 
could reasonably expect that. 

It is not uncommon for individuals to seek to 
rearrange the inheritance in order to avoid 
inheritance tax. That is done by documents that 
are known as instruments of variation. If those are 
executed within two years of the death, the 
succession is taken from the point of view of HM 
Revenue and Customs to be as stated in the 
instrument of variation. Those instruments have to 
be done within two years of death. That 
anticipates that everyone will be aware of the will 
well before that time, so that they have time to 
arrange the instrument of variation. 

The first point is that, for certainty, the period 
should be tied to death. Secondly, on the 
timescale, if we bear in mind the distress in the 
initial months and what have you, six months is 
too little, and two years seems to us to be 
appropriate. 

The Convener: Thank you—that deals with 
question 5, and I think that question 6 has been 
exhausted, so we will move on to John Mason. 

John Mason (Glasgow Shettleston) (SNP): 
TrustBar’s written submission mentions the 
retrospective effect that sections 5 and 8 might 
have. We raised that with the Government, and its 
clarification is that section 5 is intended to apply 
only in respect of wills that are revoked after 
commencement and that it intends section 8 to 
apply to documents executed on or after 
commencement. Are you satisfied with that, or do 
you still have reservations about that? 

David Bartos: That would satisfy our concerns. 

Nick Holroyd: I suggest that that should be 
made explicit in the legislation. There is a tension 
in Scots law between, on the one hand, putting 
oneself in the armchair of the testator and thinking 
about what he meant when he wrote the will and, 
on the other hand, the principle that the will 
speaks from the date of death—that second 
principle is associated with a case called 
Callander’s trustees. 

It is critical that a retrospective effect is not 
intended. Although David Bartos and I have gone 
over the Official Reports of the committee, the 
likelihood is that those will not be available to the 
average practitioner, and it is very important that 
the legislation is explicit and user friendly. 

John Mason: Do you think that the bill as it 
stands could be interpreted in different ways? 

Nick Holroyd: It would be sensible to make it 
crystal clear that the provisions apply only in such 
and such a situation. Such things are often dealt 
with through transitional provisions or a raft of 
regulations. TrustBar suggests that the intention 
should be made clear in the primary legislation. 
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John Scott: I will take you to section 6(2) of the 
bill, which allows a testator to state in his or her 
will that section 6 should not apply. TrustBar has 
made a specific point relating to section 6(2), 
suggesting that it needs to be revised to give 
greater clarity about the effect of a legacy of the 
residue in certain circumstances.  

In oral evidence to the committee, the SLC said 
that it was happy with the drafting of section 6(2) 
as it stands. Accordingly, for the benefit of the 
record, can you explain what your proposed 
changes are and why you think that they are 
necessary and important in practice? 

David Bartos: Our proposed changes can be 
found on pages 8 and 9 of our submission, and 
they would be to insert a new subsection (3A) that 
states:  

“Without prejudice to the generality of subsection (2), it is 
not to be regarded as clear from the terms of the will that 
the testator intended otherwise if the testator provides for a 
legacy of the residue of the estate to a person other than 
the issue of A.” 

The point that we were concerned with is a 
situation that commonly occurs in which a legacy 
is left to person A—this can occur with a 
homemade will, for example—and there is a 
residuary provision to person D. In that situation, a 
layperson might think that they want to leave a 
particular property to son A, but if they are not 
leaving it to son A, they want to leave it to “all my 
children”, because they are leaving the residue—
the whole balance—to their children.  

In other words, the legacy is specific to son A; 
otherwise—if he pre-deceases or something—it 
goes to all of the children. There might be an 
argument that the testator has made his position 
clear: if son A does not get the property, everyone 
else does. However, it seemed to us that that 
argument should be eliminated.  

The overall intention of section 6(2)—as I 
understand the policy—is that, notwithstanding the 
legacy to residue, there is to be inheritance by A’s 
children, in preference to, say, A’s other siblings. 
That is the policy, but it seems that there could be 
an argument over the word “clear”. Our proposed 
amendment aims to put that argument to bed and 
to make it plain to any reader that a legacy of 
residue will not prevail over the issue of the 
specific legatee. 

Nick Holroyd: It is worth remembering that the 
provision is confined to issue of the testator. If the 
testator leaves a legacy to his son, and there is no 
residue clause to complicate matters or it is left out 
of account, and the son died, the legacy would go 
to the son’s child—let us say he only had one.  

What concerns us is that, if the testator gives no 
express contemplation as to what should happen if 
their son A dies but there is a residue clause, that 

could spoil the good intentions of the bill’s drafters 
and create a doubt whether A’s children should 
get the money. 

There is another twist, which we bring out on 
page 5 of our memorandum, as distinct from our 
submission. Although this is not a very common 
way of looking at things, it happens: if a testator 
wishes to leave as much as he can to a child, up 
to the point where inheritance tax would come into 
play, and he wants to leave the balance to 
someone who could benefit from reliefs, such as 
the spouse or a charity, that will be dealt with in 
the residue clause. In the situation in which the 
testator’s son has died, it is very unlikely that the 
testator would have wanted everything to go into 
the residue clause because, ex hypothesi, the 
residue clause was used in a tax-relief planning 
context because he wanted to benefit from reliefs 
for the balance in favour of either the spouse or a 
charity. 

What we are really saying is that the residue 
clause should be neutral and should not weigh 
against the testator’s deceased son or daughter, 
so that what was destined for them can go to the 
grandchildren. 

It is perhaps not the most exciting thing, but it 
could create problems. Let us imagine a solicitor 
reading the will and the legislation in such a case. 
They might think, “Ah, there is a provision that 
what should happen is this legacy should go to 
residue”. We want to make it clear so that the 
residue clause does not displace the good 
intentions of the draftsmen but allows the legacy to 
go to the grandchildren of the testator if the child 
has died. 

David Bartos: It is fair to say that, as advocates 
in practice, we are very conscious of arguments 
appearing on the back of certain words, where at 
first glance people might not have thought that 
such arguments would be available. We are also 
aware that such arguments can gain traction with 
courts and different views can arise. At the cost of 
cutting off a small line of work for us, we suggest 
that matters be clarified. 

The Convener: We will always endorse the 
view that ensures that things do not finish up in 
courts. I have great respect for lawyers, but the 
less work that we as legislators can give you, the 
better our legislation undoubtedly will be. 

I will take us on to the difficult issue of 
uncertainty—not in any mathematical sense. You 
will have heard the earlier discussion and you also 
raised the issue in your submission. A general 
point has been accepted that, where legislation 
talks about certainty or its absence, that may itself 
constitute an uncertainty. As practitioners, can you 
lead us to a good answer on that? 
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David Bartos: The word “uncertainty” is already 
included in the current legislation in relation to 
common calamity and has already given rise to 
litigation, most notably in the shape of a case in 
the mid-1970s, Lamb v the Lord Advocate. In that 
particular case, the judge at first instance analysed 
the English authorities on the use of the word 
“uncertainty” and found that, in the leading case in 
England, several different judges had expressed 
conflicting views as to what was or was not 
uncertain.  

The judge of first instance then reached a 
particular view and the case was appealed up to 
the inner house of the Court of Session—the 
appeal court. In a nutshell, the appeal court held 
that uncertainty simply means that it cannot be 
established, on a balance of probabilities, that one 
person survived the other. 

It seemed to us that, in the light of that case and 
what was observed about the word “uncertainty”, 
the wording “established on a balance of 
probabilities” should be used in this new statutory 
provision. One should not have to go back to 
Lamb v the Lord Advocate in order to understand 
what uncertainty means.  

On page 10 of our written evidence, we suggest 
that the provision should refer to  
“circumstances where it cannot be established who 
survived whom”. 

Under that, the phrase “established” would be 
understood as being on the balance of 
probabilities. We would not have any difficulty with 
the words “balance of probabilities” being used, 
but if one “establishes” something in any civil law 
matter, one does so on a balance of probabilities.  

That was ultimately the outcome of the Lamb 
case, but one had to go to the case to find it. Why 
should we use a word that causes issues? The 
point that Professor Paisley made earlier was 
extremely well put.  

12:15 
The Convener: I would like to take you back to 

last week’s evidence from Alan Barr, who—I think 
in this context—said that sometimes it almost does 
not matter what the answer is in those common 
calamity situations as long as one is certain what 
the law is saying.  

I read into his comments the idea that nobody 
contemplates such things and therefore what is 
needed is the ability to sort out the horrible mess 
rather than to work out what was intended. The 
situation was never in contemplation and nothing 
was therefore ever intended. 

Nick Holroyd: While I am sure that there are 
exceptions to people’s attitudes, it is probable in 
most cases that there is no desire that the estate 

should go to the Crown, hence the suggestion that 
TrustBar made, which has met with quite a lot of 
approval from some quarters. 

The Convener: Perhaps the bottom line comes 
back to the point made earlier this morning that we 
should be sure that there is a human beneficiary 
rather than the Crown.  

Would TrustBar endorse Alan Barr’s comment 
that it really does not matter who the estate goes 
to because the common calamity situation was 
never in contemplation anyway? 

David Bartos: I would, as long as the estate 
goes to a human.  

The definition of “uncertain” is a drafting point, 
but what is important here are the consequences 
of the new rule. What we drew attention to was the 
difficulty with the old common law, which led to the 
1964 reform that is now to be changed. The 
difficulty was highlighted in the Clydebank blitz 
case that we mentioned in our written submission.  

In 1941, a husband, wife and two children died 
when their house was bombed, and it could not be 
established who survived whom. The wife owned 
national savings. She did not have any other blood 
relatives and did not leave a will. Claims to the 
national savings were put forward by her brothers-
in-law, the husband’s siblings, on the basis that 
they were the uncles of the children and by others, 
I think, on the basis that they were the sisters-in-
law of the wife.  

Neither of those arguments was successful 
before the court. The common law, which was 
essentially the law that is being sought to be re-
established now, was that, because it could not be 
proved who survived whom, the property was 
intestate and, as no other blood relative could be 
identified, the property went to the Crown. The 
Crown actually fought the case quite hard. 

It seemed to us that, although the argument for 
moving away from doing everything by age is a 
good one, we should not have to be revisited with 
the Clydebank blitz outcome. 

John Scott: Forgive me if I have this completely 
wrong—I am not certain that I am even referring to 
the right thing—but in evidence last week was it 
not mentioned that Lord Wheatley had made a 
more recent judgment on the matter long after the 
Clydebank judgment? 

David Bartos: Lord Wheatley was involved in 
the Lamb case in the mid-1970s, which looked at 
the principles of uncertainty. Ultimately, his opinion 
in the inner house was that all that has to be 
established for uncertainty is that it cannot be 
proved on a balance of probabilities that one 
person survived the other. That was his role. 
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John Scott: That would be a view that you 
would presumably share. 

David Bartos: That would be a view that we 
would share, but Lord Wheatley’s view should be 
put into statute, so that we move away from the 
word “uncertainty”. 

John Scott: Excellent—thank you. 

The Convener: After a very interesting morning, 
we have finished the evidence session. I thank Mr 
Bartos, Mr Holroyd and the gathered company. If 
anything more occurs to any of you, possibly in the 
small hours of the night, you should feel free to 
write to us. I hope that anything that you would 
submit would not be too extensive, because I think 
that we have pretty much received all the evidence 
that we will be able to cope with. 

David Bartos: Thank you very much for inviting 
us to give evidence. 

Nick Holroyd: TrustBar has appreciated the 
opportunity to give evidence. It is committed to 
assisting the committee in promoting the ideas of 
legislation in a clear and user-friendly manner. In 
providing that assistance, we have tried to 
promote the idea of the legislation in the area of 
succession chiming with other areas of the law so 
far as that is possible. 

David Bartos: I will just add a footnote. 
Professor Paisley mentioned donatio mortis 
causa; we would entirely associate ourselves with 
those comments. 

The Convener: Thank you very much. I briefly 
suspend the meeting to allow the witnesses to 
leave us. 

12:22 
Meeting suspended. 
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Succession (Scotland) Bill: Stage 
1 

10:03 
The Convener: With that, we turn to agenda 

item 2, which is our stage 1 consideration of the 
Succession (Scotland) Bill. Today, we will take 
oral evidence from the Scottish Government, in 
the persons of Paul Wheelhouse—good morning, 
minister—who is the Minister for Community 
Safety and Legal Affairs; Jill Clark, who is team 
leader in the civil reform unit; and Kathryn 
MacGregor, who is a solicitor in constitutional and 
civil law. I wish good morning to both ladies, who 
have been diligent observers of what has gone on 
in the past. 

I think that the minister would like to make an 
opening statement. 

The Minister for Community Safety and 
Legal Affairs (Paul Wheelhouse): I would be 
grateful if I could make a very brief statement, 
convener. 

I thank the committee for inviting me to give 
evidence this morning. I welcome the recognition 
that the bill will make the law on succession fairer 
and more consistent, and that such reform is 
perhaps overdue. 

The committee is well aware of our approach to 
this work. Progressing the law in two separate and 
consecutive pieces of legislation has the benefits 
of not delaying a set of uncontentious reforms any 
further, and of ensuring that there can be the level 
of scrutiny that the bill deserves. We feel that the 
advantages of that approach have been 
recognised by other witnesses. That said, 
progressing two pieces of legislation in quick 
succession raises the question of consolidation; 
we will certainly consider that in the context of any 
future bill in this area. 

I have been very impressed by the committee’s 
careful questioning, which has helpfully teased out 
a number of issues, particularly the inclusion of a 
guardian in the provisions in section 1; some 
jurisdictional matters; clarity around the term 
“uncertainty” in relation to the survivorship 
provisions; and the question whether section 3, 
which relates to rectification of a will, should be 
extended to home-made wills. On the last 
question, I have to confess that I had been 
unaware of the range and extent of the do-it-
yourself will market and the growth in online 
templates. There are also differences in the 
services that such websites offer, including in 
whether they have a solicitor who ultimately drafts 
the will. It is therefore only right, as the committee 
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has highlighted, that we take account of 
technological changes when we formulate policy. 

Similarly, it has been very interesting to follow 
the debates on some of the terminology. I 
mentioned the term “uncertainty”. Although I am 
clear that Lord Wheatley has helpfully put the term 
beyond doubt, I very much agree with the 
committee’s sentiment that legislation should not 
just be for those who are legally qualified and that 
we need to sense-check things. In that regard at 
least, I think that there is clarity about 
“uncertainty”—if that does not confuse matters—
and that the concept is one that the majority of 
people can understand. That is why, on that and 
on a number of other points that have been 
highlighted, we are continuing to reflect on 
whether the bill requires to be amended. We are 
open to further views on those issues. 

Given that the bill is subject to the Scottish Law 
Commission bill procedure, I would, of course, be 
interested in the committee’s views on any 
changes that took the provisions beyond those 
that were set out as recommendations in the 
Scottish Law Commission’s 2009 “Report on 
Succession”. 

I and my officials will be pleased to take any 
questions. 

The Convener: Thank you very much for that 
brief statement, which covers some of the areas 
that colleagues will, I am sure, want to question 
you on more closely. 

I think that you covered whether the 
Government would want to consolidate legislation 
in this area. The committee would encourage the 
Government to do that. Generally speaking, we 
would encourage the Government to consolidate 
the law, anyway. 

How do you feel about issuing of guidance? It is 
clear that changing the law of succession will 
affect the general public as well as practitioners. 
Every one of us should make a will. How can 
changes in the bill and other changes be put 
before the general public in such a way that they 
understand the need to act? 

Paul Wheelhouse: That is a very important 
question. As I said in my opening statement, we 
need to make laws as understandable as we can, 
so that it is not necessary for people to be legally 
qualified in order to understand their rights and 
responsibilities. I share the view that it is important 
to make the provisions in the bill accessible to the 
public. Therefore, we are considering carefully 
how we can use our succession website and 
succession publications to disseminate the 
changes in law in an easy to understand way. In 
addition, should further changes be made to the 
scheme of succession in Scotland, we will 
consider other methods of dissemination that will 

be aimed at getting the information across more 
widely, and we will include in that work the 
changes that the bill will make. 

I draw the committee’s attention to the 
document that we produced, entitled “What to do 
after a death in Scotland”, which is available to 
members of the public in the event that they suffer 
a bereavement. That advice could be updated and 
refreshed to make it current. 

We are grateful for the Scottish Law 
Commission’s kind offer to help us to produce 
guidance that might be necessary to ensure that 
not just legal practitioners but laypeople 
understand the law, once the bills are in force. 

The Convener: It is tempting to suggest that a 
rather more important document might be one 
called “What to do before death”. 

Paul Wheelhouse: That is a fair point. 

The Convener: The issue affects all of us—
there are some inevitabilities in life. 

On that wonderful note, we will go to John 
Mason, who will ask about section 1. 

John Mason (Glasgow Shettleston) (SNP): 
Minister, I note that you referred to guardians 
being dealt with in section 1. Provisions in wills 
appointing guardians are included in the scope of 
section 1. The committee has heard various 
arguments suggesting that that should not be the 
case. Among those are the argument that step-
parents might have to resort to expensive and 
time-consuming court action, and that it would 
introduce inconsistency in the law when compared 
with the approach to guardianship provisions in 
deeds other than wills. What was the rationale for 
including provisions on guardianship in the scope 
of section 1? Given the evidence that we have 
heard, are you still content that that is the correct 
approach? 

Paul Wheelhouse: I am grateful to John Mason 
for bringing up the issue, because it is a very 
important one. 

We continue to reflect on the views that have 
been expressed about whether the appointment of 
a former spouse or civil partner as the guardian of 
a child should be set out as an exception to the 
section 1 rule. That would be the case only when 
one of the parents had accepted the child or 
children as part of the family and did not already 
have parental rights and responsibilities. 

On one hand, the Scottish Government shares 
the view of the Scottish Law Commission that it 
must be assumed on divorce that, as legal 
separation severs all ties between the testator and 
their ex-spouse or civil partner, it was not the 
testator’s intention for them to be appointed as the 
guardian of the child unless they had made 
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express provision in a will under section 1(3). In 
our view, that provides a more equitable outcome 
that is more likely to be line with the testator’s 
wishes. Having said that, we acknowledge the 
concern that has been raised in evidence to the 
committee, that because the appointment of a 
guardian can be made not only in a will but in 
separate documentation, there is a risk that 
guardians will be treated differently according to 
what documentation has appointed them. We are 
continuing to think very carefully about the equity 
of the approach and whether in such 
circumstances the remedy of an application to the 
court for guardianship would be proportionate. 

I appreciate the significance of the issue in 
relation to step-parents, civil partners and others 
who may have had a role in a child’s life. We need 
to continue to reflect on those matters and 
consider whether we need to make changes to the 
bill. 

John Mason: I appreciate your comments. 
There is a feeling that families are becoming more 
complex these days. Step-parents are quite a 
regular feature now; I do not think it would be 
exceptional that something of the sort would turn 
up. 

Paul Wheelhouse: Absolutely. I recognise that 
from my own family. It is a common feature of 
society today and we need to reflect the modern 
society in which we live. I take that point on board. 

John Mason: What about the fact that there are 
other deeds that affect guardianship? Is this the 
right bill into which to bring all that? 

Paul Wheelhouse: The bill is making some 
important but largely technical adjustments that 
will bring legislation into line with the current 
experience in society. As to whether it is the best 
vehicle for other things, committee members will 
be aware that we are looking at a more 
fundamental view of succession in a separate 
consultation, so we will have opportunities in the 
near future to look again at issues. I believe that 
the measures that are in the bill are proportionate 
and largely non-contentious. I hope that they will 
progress the law of succession in the interim and 
withstand any subsequent succession bill, as well. 

John Mason: Okay. Thank you. 

The Convener: We turn to John Scott for 
consideration of the timing of revocation. 

John Scott: The committee has heard mixed 
views about when section 1 should take effect. 
Arguments on both sides have made reference to 
what is consistent with the broader framework of 
private international law, and to what will be 
challenging in practical terms for practitioners. 
What process did the Government go through in 

order to formulate the approach that is set out in 
section 1? 

Paul Wheelhouse: Is that question framed 
specifically with respect to the domicile issue? 

John Scott: Yes. 

Paul Wheelhouse: The Scottish Law 
Commission is of the view that in order to provide 
an appropriate link with Scotland the rule should 
apply where the testator dies domiciled in 
Scotland regardless of where the divorce, 
dissolution or annulment took place, as long as it 
is recognised in Scotland. We agree with that. 

The rationale for the approach is that the 
provision relates to the law of succession; it 
therefore makes better sense for domicile at death 
to be the determining factor. I note that the 
committee has taken evidence on that point and 
has received a mix of responses. We were 
encouraged that both Professors Crawford and 
Carruthers, who are specialists in private 
international law, agreed that the domicile at death 
is preferable. They helpfully pointed out the link to 
section 1(5) and the requirement for the divorce to 
have taken place within the United Kingdom, or 
otherwise to be recognised in Scotland. 

We consider that the combined effect of a 
divorce that is recognised in Scotland and a 
person who is domiciled in Scotland at the point of 
death is a sensible rule that provides the 
necessary connection to Scotland and is 
consistent with the treatment of succession law 
generally. We believe that the proposed approach 
will provide consistency; that is the rationale for 
the approach that we have taken. 

John Scott: So you are not persuaded in any 
way by TrustBar’s arguments for an alternative 
approach? 

Paul Wheelhouse: We will continue to listen to 
the views of the committee. If the committee has a 
strong view that counters the position that we have 
taken today and the view of Professors Carruthers 
and Crawford, we will listen to that. As things 
stand, we believe that the proposed approach is 
correct. 

The Convener: Thank you for putting the 
Government’s view on the record. We will shortly 
be reflecting on the totality of the evidence, and if 
we feel that we need to impress something else on 
you, we will say so.  

Richard Baker has questions about the court’s 
power to rectify a will.  

10:15 
Richard Baker (North East Scotland) (Lab): A 

number of witnesses have argued, both for 
reasons of principle and for practical reasons, that 
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the current scope of sections 3 and 4 should be 
expanded to include wills prepared by the testator 
themselves, including those prepared using online 
forms or software packages. I understand from 
your opening comments that you have become 
more aware of the great variety of those. Should I 
take it from your comments that you have 
accepted the case that has been made for the 
expansion of the scope of those provisions? What 
are your views? 

Paul Wheelhouse: Mr Baker raises an 
important issue. I believe that we have reflected 
on the views that have been expressed by other 
witnesses to the committee. As he has said, I was 
quite surprised at the range of options that are 
available to people, particularly in the form of 
online templates. We have looked at a variety of 
websites, some of which involve a solicitor 
preparing a will, some of which involve responding 
to a questionnaire from which a will is drawn up by 
a will-writing company, and in others of which a 
template is simply completed and printed with no 
third-party intervention as such.  

As many of those who have appeared before 
the committee have said, evidence of something 
lost in translation between the testator and the 
person preparing the bill is the key to these 
provisions. Sections 3(1)(b) and 3(1)(d) set that 
out—the testator instructs what they want included 
in the will, someone else prepares the will based 
on those instructions, and the court is satisfied that 
the will fails to give effect to those instructions. In a 
sense, it is dealing with cases in which there is a 
breakdown in communications. Some online wills 
would be included where the above criteria are 
met, if there were some dubiety as to how well the 
testator’s wishes had been interpreted.  

Where a testator draws up their own will 
themselves, whether on paper or online, that 
provision would not apply, and we are content that 
that is the right outcome and that the provision 
itself is clear on that point, because there is no 
possibility of misinterpretation if the person has 
filled in the will themselves. We will continue to 
reflect on whether software could be considered 
as constituting a third party. Having to think about 
such issues has brought us firmly into the 21st 
century, but we think that it is unlikely to be the 
case. The important factor is the involvement of 
someone other than the testator. We would be 
happy to add something to the explanatory notes 
to confirm the position if the committee feels that 
that needs to be clarified.  

Richard Baker: That might well be helpful. I 
take your point that the key issue is about there 
being another person involved in the process. 

Paul Wheelhouse: That is my understanding.  

Stewart Stevenson (Banffshire and Buchan 
Coast) (SNP): I want to explore the nature of the 
other person that you are seeking to catch. It 
seemed, on the basis of evidence that the 
committee has had, that the legal profession is of 
the view that it should be somebody who has 
failed to exercise their professional duties in an 
appropriate way. In other words, the other person 
who might be caught by that provision would be 
somebody who—I am not sure whether these 
were the words used, but I will use them—is 
legally qualified. Is that how the Government 
currently sees it?  

Paul Wheelhouse: I am happy to be corrected 
by Jill Clark and Kathryn MacGregor if I am 
incorrect, but I understand that, in the framing of 
the legislation to date, we have not thought in 
those terms. The presence of someone else to 
verify that the person’s intent was different from 
what was ultimately expressed in the will is the key 
issue. Whether they are legally trained or not, it is 
about having someone there to say, “Actually, I 
don’t believe that’s what the person intended,” 
making it possible to argue for a revocation of the 
provisions if they were inaccurately delivered. 
However, I take Mr Stevenson’s point on board. 
With your consent, convener, I would like to bring 
in Jill Clark to comment on that point.  

Jill Clark (Scottish Government): The minister 
is absolutely right. We do not have a view that it 
need be a legally qualified person. It could be a 
layperson. It is about things being lost in 
translation and whether there is evidence to show 
that something did not translate as the testator 
wished.  

The Convener: Before we come back to 
Stewart Stevenson’s question, I would like to 
pursue that. If I have heard you aright, you are 
suggesting that the important thing is that there is 
a person who might stand up in court and give 
evidence, rather than a person who actually wrote 
something down, provided advice and was a 
scribe.  

Jill Clark: The evidence may not be the person. 
It may be that there is a draft piece of paper that 
shows one thing and a final will that shows 
something different, but it could also be a person.  

Stewart Stevenson: I am now going to make 
things dramatically more complicated. As we will 
discuss, in other areas we talk about heritable 
property that is not in Scotland. However, we can 
turn that the other way round and say that there 
will be heritable property in Scotland for which the 
will that is seeking to effect its disposition was 
instructed and is being considered primarily by a 
jurisdiction outwith Scotland. How does it work 
when a Scots court will interpret, under Scots law, 
a non-Scottish will in relation to heritable property? 
Does the same issue touch on it? I had in mind a 

150



9  29 SEPTEMBER 2015  10 
 

 

particular example. Just as the writers to the 
signet have a tradition, in places such as India, 
where literacy levels are comparatively low, most 
villages will have a writer with a public stall on the 
high street, who is employed by the illiterate. I 
wonder how, when there is a challenge to the 
translation of the testator’s intention based on the 
difference between that intention and what ends 
up on the bit of paper, that will be dealt with in 
relation to heritable property in Scotland when the 
will has been constructed in another jurisdiction. 
Or am I making the matter so complicated that the 
question is unreasonable? 

Jill Clark: Of course it is not an unreasonable 
question. It would work as it does at the moment 
when someone who lives in a foreign jurisdiction 
challenges a will. Kathryn MacGregor will correct 
me if I am wrong, but I am sure that the law will 
operate in the same way as it does now and will 
continue to do so. Whatever jurisdiction’s 
standards apply will continue to apply. 

Stewart Stevenson: Let us be clear and close 
off this line of inquiry. What is in the bill, and what 
the Government might do to the bill, will not 
remove other rectification approaches that are not 
covered by the bill but are covered by existing law, 
particularly case law. 

Jill Clark: No. Absolutely not. 

Paul Wheelhouse: That is correct. 

John Scott: Forgive me if I am asking an ill-
advised question—it would not be the first time—
but, given what you said before Stewart 
Stevenson’s last question, is there going to be a 
change in emphasis in the weight that will be given 
to the intent of a testator? You talked about 
considering previous writings or something. Is that 
what happens as the law currently is, or is there 
going to be a change in emphasis there? 

Paul Wheelhouse: I believe that that would 
currently apply under the existing law. We are 
dealing with the provisions relating to the new 
technology that is available whereby a will could 
be generated in the absence of a third party—it 
may be entirely technologically driven through the 
software—and no one would have had any 
intervention to be able to understand what the 
intent of the testator was in framing their will. That 
is different from a situation in which there is some 
other human involvement, when someone is able 
to testify whether the testator meant something 
different from what was ultimately put into the will. 
There may have been a fault in the software, a 
provision might have been dropped when the 
testator submitted the will and they may not have 
spotted that. That is a hypothetical example, but 
the other person would be able to say that they 
knew that the testator intended to have that 
provision in the will and they could perhaps prove 

it if they had seen the draft notes that the testator 
was using to fill in the template. 

I ask Jill Clark to confirm whether the position 
regarding other writings is similar to the current 
position. 

Jill Clark: Yes, it is. Some of the examples that 
the Scottish Law Commission uses in its report 
refer to something in a draft document not being 
picked up when it was typed up. There is no 
change in position there. 

John Scott: Thank you very much. 

Richard Baker: You have given us your 
consideration, minister, but the evidence that the 
committee has received on the issue is mixed. 
Some of those who gave evidence, including 
Professor Paisley of the University of Aberdeen, 
spoke of the risks and dangers of expanding the 
provisions in sections 3 and 4, particularly given 
the increased number of challenges from 
disappointed beneficiaries that there may be on 
the basis of that. I presume that you have given 
the matter some consideration. How did you weigh 
up the arguments? 

Paul Wheelhouse: Yes, and a similar situation 
applies to home-made wills. I believe that the 
Scottish Law Commission was persuaded by the 
argument that it would be difficult to obtain 
sufficient evidence to satisfy a court of the need to 
rectify a home-made will. I guess that similar 
issues apply in relation to online wills. The Law 
Commission recommended that the provision 
should relate only to wills that are prepared by 
someone other than the testator. We certainly 
agree that the power to rectify a will should be 
confined to cases in which the will has been 
prepared by someone other than the testator and 
where a comparison can be made, through the 
presence of someone or documentation, between 
the testator’s instructions and the will in order to 
prove that there is a discrepancy between what 
was intended and what was ultimately delivered. 
Without that, we fear—I suspect that this is where 
Mr Baker is also fearful—that unentitled persons 
might seek to raise actions disputing the terms of 
a will purely on the basis that they do not benefit 
under that will. It would be difficult to deal with that 
in that situation. 

Richard Baker: My penultimate question is on 
how you will achieve the policy objectives that you 
have laid out. You have provided clarity on the 
scope of sections 3 and 4, and you said that you 
will amend the explanatory notes. Does that 
require change in the bill as well? There is some 
uncertainty about whether, to achieve that policy 
intention, sections 3 and 4 have to be amended, or 
whether that is already captured and it is just a 
question of providing more details in the 
explanatory notes. 
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Paul Wheelhouse: I risk being corrected by my 
colleagues, but I do not believe that we need to 
amend the bill to provide a change to the 
explanatory notes. However, I will just check with 
my colleagues that that is correct. 

Jill Clark: Yes, it is. 

Richard Baker: Section 4(1) provides that an 
application for rectification must be made within 
six months of the grant of confirmation or, in any 
other case, the date of the testator’s death, with 
the court having discretion to extend the time limit. 
A number of witnesses have argued that the time 
limit should run from the date of death and not 
from the date of confirmation, and various 
alternative time limits have been proposed to the 
committee. Given the weight of evidence that we 
have received on the topic, are you minded to 
reconsider the bill’s approach on the matter? 

Paul Wheelhouse: That is a fair point. The 
basic policy is that applications for rectification 
should be made within a reasonable time. The six-
month period was drawn from recommendation 51 
of the Law Commission report. We note, however, 
that TrustBar raised concerns in its written 
evidence that, if the confirmation does not take 
place for a number of years, that might result in an 
application for rectification taking place after a 
period of six months. Others have agreed with 
those concerns, as Mr Baker said. However, the 
opposite view has also been set out by Eilidh 
Scobbie, on the basis that a will becomes a public 
document only on confirmation, unless a solicitor 
voluntarily registers the will on death. We were 
encouraged by the view from Professor Paisley 
that, were an executor or other individual to wilfully 
cause a delay in confirmation, those would likely 
be circumstances in which the court would extend 
the time limit on cause shown. On the basis that 
the court has the power to waive the time limit on 
cause shown, we think that the bill gives effect to 
the SLC recommendation that rectification should 
occur within a “reasonable time”. 

It is worth remembering that the bill contains two 
potential starting points, which Mr Baker alluded 
to. Where confirmation is required, the starting 
point is the date of confirmation and, where 
confirmation is not required, it is the date of death. 
For small estates, the time limit will be six months 
from death, subject of course to the court’s power 
to waive that. 

I hope that that clarifies the Government’s 
position on the issue. I recognise that there is not 
a consensus on it. 

The Convener: That helpfully clarifies the 
Government’s position. We will go away and 
reflect on that. 

John Mason: I will ask about the protection for 
third parties acquiring property, which is dealt with 

in sections 3, 4 and 19. TrustBar argues that there 
is a deficiency, because only partial protection is 
offered to third parties who acquire property and 
who might be prejudiced by a subsequent 
rectification. Its suggestion is that it would be 
better to apply sections 8 and 9 of the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1985 to 
wills on the ground that that would offer better 
protection and there is already a lot of case law 
around that legislation. Would it not be better to 
extend those provisions into the area rather than 
doing something completely new? Do you have 
any thoughts about that? 

10:30 
Paul Wheelhouse: I do indeed. I am grateful to 

Mr Mason for raising that point. 

A beneficiary under the will as executed is 
obliged under the law of unjustified enrichment to 
restore any bequest or the value of the bequest to 
the executor if he or she is not a beneficiary under 
the will as rectified. The aim of the measure is to 
ensure that the rightful beneficiary receives the 
property that they were entitled to, and the need to 
protect that person’s rights outweighs any property 
rights of the beneficiary who was not entitled to 
receive the bequest. 

As Mr Mason indicated, TrustBar submitted that 
section 9 of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985 gives protection to 
third parties by providing that a court may rectify a 
will only where 
“the interests of a person to whom this section applies 
would not be adversely affected to a material extent by the 
rectification”, 

but that no similar protection exists under sections 
3 and 4 of the bill. However, we take the view that 
the bill provides adequate protection to third 
parties who rely on a will that was subsequently 
rectified. Section 3 expressly protects a third party 
who derives title from a beneficiary under a will 
that is subsequently rectified. In addition to that, 
rectification is at the discretion of the court, which 
will have regard to the rights of all those affected, 
to whom section 3(4) expressly provides third-
party protection. 

I refer to section 19 of the bill. In the example 
that TrustBar provided in oral evidence last week, 
its concern was about a person who acquired a 
loan for the value of the property that they were 
going to inherit and the will was subsequently 
rectified. As the convener noted last week, if that 
was a loan in contemplation of inheritance, there 
would be no protection against the asset, and the 
section does not apply. If it was after party B had 
acquired the title, party B would be protected by 
section 19(2)(b). 
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We therefore believe that we have covered the 
third-party protection angle. I hope that I have put 
on record something that addresses Mr Mason’s 
concerns. 

John Mason: Yes—fair enough. 

The Convener: I would like to pursue that. 
Forgive me. If I have understood the matter 
correctly, if I inherited and received a significant 
amount of money from a will that was going to be 
rectified and the money was going to be taken 
away, and I set up in business in such a way as to 
tie up that money, which I would be required to 
give back, that would leave me and my creditors in 
trouble. I would not have acquired that for value, 
but would have acquired it under the estate. All 
sorts of houses of cards would fall down because I 
would have to give the money back but I would no 
longer have it, as I would have dispersed it into a 
business. Is that the intention? 

Paul Wheelhouse: In line with what Mr Scott 
said about ill-advised questions, I would like to 
reflect with colleagues on that particular example, 
if I may, to ensure that I do not give a 
misinstruction or ill-advised response to the 
committee. I will double-check. 

If I may, I will bring in Kathryn MacGregor so 
that there is not a miscommunication. 

The Convener: Yes, please do. 

Kathryn MacGregor (Scottish Government): 
Will you confirm that you are talking about 
somebody who incurs debt in advance of 
inheritance on the assumption that they will inherit 
but who subsequently does not inherit as a result 
of rectification? 

The Convener: No. I am with you entirely on 
that argument. I think that we articulated that last 
week. I am talking about a situation in which I 
have inherited and been given £100,000 but the 
court is going to rectify the will and I will have to 
give back the £100,000 that I did not otherwise 
have; I have dispersed that into a business—not 
into a particular asset that I can sell but into the 
working capital of the business. As I said, that 
would leave a house of cards that would have to 
fall down, and there would be no way in which I 
could raise the money. Is that the intention? 

Kathryn MacGregor: That is not the intention. I 
certainly understood that section 19 would give 
protection to that individual and subsequently their 
creditors, but I would like to reflect on that point. 
Maybe we can write to the committee about that. 

The Convener: My concern is that I would not 
have given value for what I have received but 
would have just received it as a gift. Those around 
me would have given some value, but in the 
commercial world that could be pretty tenuous, 
rather than being something like a mortgage, 

which we could clearly identify. That is not an 
unreasonable example. 

Paul Wheelhouse: It is a fair point and we will 
check to see whether there might be any 
unintended consequences in such a scenario. 

The Convener: Thank you. 

John Scott: Government officials clarified in 
oral evidence that section 5 is intended to apply 
only in respect of wills that are revoked after 
commencement, and the Government intends that 
section 8 will apply to documents that are 
executed on or after commencement. TrustBar 
has said that it is happy with that, subject to the 
Government’s intentions appearing in the bill. Is 
the Government minded to amend the bill to reflect 
that point and include its intentions in the bill? 

Paul Wheelhouse: That is a fair question. We 
will deal with the application of provisions as part 
of the commencement order. The SLC proposed 
that ministers should appoint a single day for the 
commencement of the more extensive bill that was 
attached to its report, on the basis that it formed a 
package that could not sensibly be broken down 
into smaller parts for commencement at different 
times. 

As is set out in the delegated powers 
memorandum, the Scottish Government considers 
it likely that it will also take a view that the 
provisions should be commenced as a whole. 
However, it considers that it is preferable to 
ensure that there is flexibility in the 
commencement powers in case it transpires that 
there is a need for staggered commencement. 
That will also allow for the possibility that 
amendments will be made to the bill during its 
passage through the Parliament that might impact 
on the approach to commencement. 

Specifically on section 8, which implements 
recommendation 60 in the SLC report, the 
application of the bill provisions will be dealt with in 
the commencement order. I hope that that 
reassures Mr Scott. It is not the policy intention for 
section 8 to have retrospective effect. The 
intention is for the section to apply only to wills that 
are executed after the commencement date. 
Otherwise, testators’ wills might not have the 
effect that they intended at the time of drafting. If 
testators were required to amend their wills, it 
would be costly, which is why we have taken that 
approach to the application of the provisions in the 
commencement order and in setting out the 
timing. 

John Scott: Section 6(2) allows the testator to 
state in his or her will that section 6 should not 
apply. TrustBar has made a specific point about 
that, saying that section 6(2) needs to be revised 
to give greater clarity about the effect of a legacy 
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of the residue in certain circumstances. What is 
your view on TrustBar’s suggestion? 

Paul Wheelhouse: We looked at how section 6 
will operate if there is a competing residual legacy. 
Where the specified legatee is a child, niece or 
nephew of the testator, the common law rule 
conditio si institutus sine liberis decesserit—
forgive me for using the Latin—operates so as to 
prefer the descendants of that child, niece or 
nephew over an alternative legatee who is 
specified in the will or a legatee under a legacy of 
residue or intestacy. Under section 6, which 
places that rule on a statutory footing—with some 
departures—an alternative legatee will be 
favoured over the descendants of the child, niece 
or nephew. However, those descendants will be 
preferred over a residual legatee. 

As Mr Scott has done, we note TrustBar’s 
evidence on that point. It said: 

“the residue clause should be neutral and should not 
weigh against the testator’s deceased son or daughter, so 
that what was destined for them can go to the 
grandchildren.”—[Official Report, Delegated Powers and 
Law Reform Committee, 22 September 2015; c 38.] 

We do not believe that there is any evidence that 
more cases will be dealt with in the courts or that 
there will be greater uncertainty. However, we are 
taking on board the comments that TrustBar made 
last week and we will give the matter further 
consideration as we approach stage 2 to see 
whether we need to make any amendments to 
address that. 

The Convener: In pursuit of that, minister, will 
you comment on TrustBar’s comment that section 
6(1)(a) should read “a will identifies as a 
beneficiary” rather than “names as a beneficiary”? 
We had a brief discussion on the use of the word 
“names”. 

Paul Wheelhouse: That is one of the issues 
that we are reflecting on in advance of stage 2. 
The point that was raised in evidence is a fair one. 
We will come back to the committee in writing with 
our view on that. 

The Convener: We will now have questions 
from John Mason on survivorship, please. 

John Mason: Sections 9 to 11 deal with 
survivorship, and I have two questions on that. 
The first is a general question. Professors 
Carruthers and Crawford suggested that there are 
quite a lot of policy issues in the bill, and they 
asked whether they should really be included, as it 
is not meant to be a particularly controversial bill. 
Do you feel that the professors have a point? 

Paul Wheelhouse: I recognise the complexity 
of the issues that Mr Mason refers to. We are of 
the view that the matter is capably being 
considered under the SLC bill criteria and, 

therefore, within the context of the bill. The 
recommendations met the criteria that we applied 
when deciding what should form the basis of the 
consultation, in that they are not inextricably linked 
to the fundamental reforms in parts 2 and 3 of the 
SLC report. They will therefore work with the law 
as it stands and apply equally to any new scheme 
of succession that may be introduced at some 
point in the future. 

Survivorship is only one of a number of policy 
issues in the bill, however, and we are not of the 
view, which is shared in the response to our 
consultation, that it is controversial. We will 
welcome the committee’s view on the issue if it 
feels strongly about it, but we believe that it is not 
inextricably linked to the more substantive 
potential reforms that are subject to the separate 
consultation. We therefore believe that it is 
possible to deliver the policy through the bill and in 
the spirit of the SLC bill process. 

John Mason: A specific point that TrustBar 
raised, on which Professor Paisley supported it, is 
that the bill should perhaps address the situation 
where a family perishes together and the estate 
ends up falling to the Crown rather than to other 
relatives. The suggestion was made that nobody 
in their right mind would want the money to go to 
the Crown and that, however remote a relative 
was, most people would prefer the money to go to 
them. Do you have any thoughts on that? 

John Scott: Representing the Crown. 

Paul Wheelhouse: Yes—I have to be careful at 
this point. 

We are persuaded that the matter would benefit 
from further consideration. The key lies in how a 
rule might be framed. Currently, in cases where an 
estate is intestate, it will fall to be held by the 
Crown if there are no children, parents, siblings, 
spouse or civil partner, uncles or aunts, 
grandparents, brothers and sisters of 
grandparents or other ancestors—that is quite a 
lengthy list. It is worth noting that the rule will apply 
in only a very small number of cases. Therefore, 
we believe that the number of cases that fall into 
intestacy will be tiny. 

We need to understand what happens to 
estates that fall to the Crown. First, they are 
investigated by the national ultimus haeres unit—
is that the correct pronunciation?—and they then 
pass to the Queen’s and Lord Treasurer’s 
Remembrancer. The QLTR—I will resort to using 
the acronym—administers the estate, paying any 
debts and so on, and then it will be added to the 
unclaimed estates list. At that point, the estates 
are advertised on the website as 
“having fallen to the Crown”. 
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However, we understand that the great majority of 
those estates will subsequently be paid to blood 
relatives, so relatively few of them end up in a 
situation where the assets are ultimately retained 
by the Crown. 

I note Mr Scott’s point that I represent the 
Crown in this respect, but it would clearly be 
desirable if assets could go to the family members 
that the person who died without a will would have 
hoped that their assets would go to. 

A change of this nature, if it could be robustly 
and clearly framed, would develop or extend the 
Scottish Law Commission’s recommendation, 
which might create a tension around remaining 
within the criteria for a Scottish Law Commission 
or Delegated Powers and Law Reform Committee 
bill. We have thought carefully about what we 
could sensibly and reasonably put through the 
committee without causing concern about a lack of 
consultation on fundamental changes. 

The Convener: So, that might not be the final 
word on the issue, if it troubles us as a Parliament 
in the future. 

Paul Wheelhouse: If the committee feels 
strongly on behalf of the Parliament that further 
action is needed on the matter, I will look to 
address that. However, we believe that the bill is 
sound given the spirit of the process in which we 
are engaged with the committee, and we feel that 
the provision to which it gives effect is reasonable. 
That said, we are persuaded that the matter will 
benefit from further consideration, and if the 
committee has any particularly strong views, we 
will welcome them. 

10:45 
The Convener: We turn to the issue of 

uncertainty, which is in the capable hands of Mr 
Stevenson. 

Stewart Stevenson: In your opening remarks, 
minister, you referred to Lord Wheatley putting the 
meaning of “uncertainty” in this context beyond 
doubt. TrustBar, in particular, has suggested that 
certainty would be enhanced if the determination 
of uncertainty by the balance of probabilities was 
incorporated in the bill. Are you and the 
Government minded to think further about that? 

Paul Wheelhouse: I recognise that the issue is 
important, hence the amount of time that has been 
devoted to discussing it. 

With regard to the bill’s expressly providing that 
the time of deaths is “uncertain” when it cannot be 
established on the balance of probabilities that 
one person survived the other, we do not consider 
that any change is necessary, as no one—it would 
appear—is suggesting that the provisions as 
drafted do not work legally. They align with the 

approach that is taken in the Succession 
(Scotland) Act 1964 and the Scottish Law 
Commission’s draft bill, and we believe that the 
term “uncertain” is clearly explained in the 
explanatory notes, specifically in paragraph 36. 
The reader of the bill will get the answer to the 
issue without having to resort to the case in 
question. 

It is not always possible or desirable for 
legislation to state everything expressly; in fact, if it 
does so, it can risk undermining the interaction 
between legislation and the background law in 
which it operates. TrustBar pointed out that it is 
unnecessary to refer to the balance of 
probabilities, which Mr Stevenson mentioned, and 
using those words here might give rise to 
questions about the absence of a corresponding 
approach elsewhere in the bill in relation to 
questions about the evidential standard that is 
required to prove a legal proposition. 

Professor Carruthers said in her evidence that it 
is not always desirable 
“to put into legislative form a rule that already operates 
effectively at common law.”—[Official Report, Delegated 
Powers and Law Reform Committee, 22 September 2015; 
c 2.] 

Alignment with the approach that is taken in the 
1964 act ought to guarantee the same legal result, 
and changing the wording might introduce new 
room for legal argument and uncertainty over, say, 
who has established what and what the term 
“cannot” means. 

As I said, we believe that our approach is 
consistent with the 1964 act, and we hope that 
paragraph 36 of the explanatory notes clearly sets 
out the intention. 

Stewart Stevenson: In essence, then, the 
standard of proof that prevails in civil courts is on 
the balance of probabilities, and that being the 
norm, it catches the cases that are before us 
under the bill. 

Paul Wheelhouse: I believe that Mr Stevenson 
is correct, but I stand to be corrected by my 
colleagues. 

Stewart Stevenson: They look as if they are 
nodding. 

With regard to sections 9 and 10, TrustBar and 
the Law Society of Scotland have said that one 
should not trump the other and that in certain 
circumstances both might prevail. In particular, 
section 10(4) rules out section 10(1)(b) when 
people die simultaneously or the order of death is 
uncertain. It seems to me that the effect of 
sections 9 and 10, when taken together, is to tip 
wills into intestacy where it is asserted that the will 
can be used to determine who will inherit beyond 
the primary people who might inherit. 
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Are you minded to think about the interoperation 
of sections 9 and 10 in light of the remarks that 
have been made in evidence to the committee? 

Paul Wheelhouse: As ever, I will continue to 
reflect on the matter, and I am certainly keen to 
see the committee’s detailed comments on it. For 
the record, however, I note that we have listened 
carefully to those who have offered views on 
section 10(4), including the view that it adds 
nothing to the bill and that, as Mr Stevenson has 
indicated, it might be perceived as resulting in 
more cases of intestacy. 

It might be worth setting out for the record that 
the intended purpose of section 10(4) is to achieve 
the desired policy in a situation where the testator 
dies in a common calamity with one or more 
people. The policy intention in that case is that 
each deceased person should be treated as 
having failed to survive the other. That would have 
the effect that the property would not be divided 
equally between their estates, as would be the 
case in the absence of subsection (4). 

We will, however, give further consideration to 
the point and whether an amendment is needed. If 
the committee is able to give a view on the 
direction in which we should go, based on the 
evidence that has been presented, I will consider 
that. However, I hope that I have set out today our 
intent in section 10(4)—that each deceased 
person is to be treated as having failed to survive 
the other. 

Stewart Stevenson: It is not for me to 
anticipate what the committee might say, but there 
seems to be a tension between sections 10(1)(b) 
and 10(4) that, as a layperson, I am unable to 
reconcile. 

Paul Wheelhouse: We want the law to be 
understandable. If there is uncertainty, we will 
reflect on that in considering the evidence that is 
presented by the committee. 

The Convener: That is a fair point. The law 
needs to be understandable. If a degree in logic is 
needed for people to work out how on earth it is 
going to apply when they look at their family’s 
affairs, something will have gone wrong 
somewhere. 

Paul Wheelhouse: Agreed. 

Stewart Stevenson: I recall doing a course in 
logic and metaphysics and I suspect that the issue 
tips into metaphysics rather than logic. 

I will move rapidly on. The Scottish Law 
Commission originally wanted to put forfeiture on a 
statutory footing, rather than simply tweak aspects 
of it. Is the minister still considering putting it on a 
statutory footing, rather than giving the courts the 
100 per cent discretion that is currently denied 
them? 

Paul Wheelhouse: That is a very fair question. 
In its 1990 report, the Scottish Law Commission 
recommended that the common law of forfeiture 
should be placed on a statutory footing and that, at 
the same time, the Parricide Act 1594 should be 
repealed. 

However, in its 2009 report, the Scottish Law 
Commission shifted its position and decided not to 
recommend placing the common law of forfeiture 
on a statutory footing. It perceived that forfeiture 
was rare in practice, and that having provision for 
forfeiture in the common law had not created any 
difficulties, up to that date at least. 

We share the Scottish Law Commission’s view. 
I appreciate that not everyone might be in 
agreement, but I note that in general witnesses 
are content with that approach. 

Stewart Stevenson: Professor Paisley 
suggested that the Forfeiture Act 1982 was  
“terrible”  

and 
“one of the worst pieces of legislation ever passed by the 
Westminster Parliament”.—[Official Report, Delegated 
Powers and Law Reform Committee, 22 September 2015; 
c 3.] 

He was seeking to make a point, perhaps. He 
suggested that the traditional common-law 
concept of personal unworthiness, which is in 
Scots law, is a better way for the courts to judge 
sensibly who might be excluded from inheriting 
after particular circumstances. 

As a footnote, I say that the Parricide Act 1594 
covers by no means all such circumstances, and I 
suspect that deleting it from the canon of law 
would not be unreasonable. 

Paul Wheelhouse: That is a very reasoned 
point. We are aware of the oral evidence on the 
matter. 

The personal unworthiness rule that Mr 
Stevenson referred to is considered in part 2 of the 
Scottish Law Commission’s 1986 consultative 
memorandum 71, especially in paragraphs 2.2 to 
2.14. The common law is also mentioned in part 
VII of the commission’s 1990 report, at the end of 
paragraph 7.5, in which examples are given of 
situations where it might be useful. 

The approach of the commission’s 2009 report 
leaves the common law to deal with situations that 
are not covered by the Forfeiture Act 1982. I take 
Mr Stevenson’s comments about the 1982 Act. I 
will not add to them today. 

The Scottish Law Commission’s reports made 
no recommendations on personal unworthiness. 
We are therefore giving some consideration to the 
application of section 10 to the personal 
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unworthiness rule. It is something to which we 
could return with the committee in due course. 

The Convener: That suggests that you might 
return to quite a few things. That is what we are 
about. 

John Scott: I welcome what you say, minister. 
Professor Paisley raised a forceful point about 
personal unworthiness and I am sure that the 
committee will want to be assured that you have, 
in every way, considered every aspect of what he 
said. I am reassured by what you say. 

The Convener: Thank you for that comment. If 
that concludes forfeiture, we go back to John Scott 
on the protection of executors and section 18. 

John Scott: In section 18, which is on the 
protection of trustees and executors, there is for 
the first time an explicit duty on executors and 
trustees to make reasonable inquiries about 
possible beneficiaries. It is clear to the committee 
that advertising is not part of practitioners’ current 
practice. Will you offer guidance to practitioners 
who might be concerned about the potential 
implications of the apparent new duty in section 
18? 

Paul Wheelhouse: We have considered the 
evidence provided on that point. Section 18 
contains no requirement to advertise for 
beneficiaries, as Mr Scott indicates, and it remains 
to be seen how the duty to make reasonable 
inquiries will operate in practice. 

In its 1990 report, the Scottish Law Commission 
noted that the requirement on trustees and 
executors 
“to make such enquiries as are reasonably necessary in the 
circumstances would represent at most only a slight 
change in the law.” 

On that basis, “reasonable inquiries” would appear 
to be a commonly understood term. The Scottish 
Law Commission considered whether an “express 
duty to advertise” was appropriate, but it was 
content that a general duty to make all reasonable 
inquiries was sufficient. It went on to advise that 
an express duty to advertise would give 
“undue prominence to this method of pursuing enquiries.” 

Section 18 adds new section 27A(2)(b)(i) to the 
Trusts (Scotland) Act 1921, and we are content 
that its wording— 
“such enquiries as any reasonable and prudent trustee 
would have made in the circumstances of the case”— 

is sufficient for the purposes of the section and 
does not require to be defined. What is deemed to 
be “reasonable” will be determined by the courts. 
We understand that in evidence Eilidh Scobbie 
raised the point that we get into “a different ball 
game”—I believe that that was the term that she 
used—when people have to go abroad or come 

from abroad, so we believe that the current 
wording provides sufficient flexibility to make 
reasonable inquiries in different circumstances. 
We are content with the provisions as they stand, 
but, as always, we will listen to the committee’s 
views. 

I hope that that has addressed Mr Scott’s 
question. 

John Scott: It has certainly addressed it, but 
the issue turns on the idea of what is “reasonable” 
and what reasonable inquiries are likely to be. I 
would be disappointed if it were for only the courts 
to decide. Of course, the word “reasonable” has 
many uses in Scots law. 

I do not really know what I have to say, but I am 
slightly worried that the provision is still not 
sufficiently exact. 

The Convener: Minister, you said that the SLC 
thought that the change would be “slight”—that is 
roughly what you said. If we intend to change the 
law, should we not be specific about that change? 
Those who know what the law is will be in a good 
place, but those who have to guess will have to 
take advice. If we do not know what the slight 
change is, we will all be in a hole. 

Paul Wheelhouse: I will reflect on that point 
and respond. Mr Scott is clearly concerned about 
the scope for misinterpretation, so we can perhaps 
reflect on that and see whether it can be dealt with 
in the explanatory notes or whether the provision 
can be tightened up. If I may, I will come back to 
the committee on that point. 

The Convener: The committee represents the 
normal citizen of Scotland who might well 
unexpectedly find himself or herself as an 
executor or a trustee without knowing the first 
thing about it and for whom all this would be a bit 
of a shock. Those people, who might include us, 
need good advice—without necessarily going to 
lawyers—about what they reasonably need to do. 
We are not considering what the law says to 
lawyers here; we are talking about the ordinary 
man and woman who is confronted with this 
problem. 

Paul Wheelhouse: You and John Scott have 
taken a reasonable position. Those who find 
themselves in such a situation might be distressed 
about the loss of a loved one and the last thing on 
earth that they will need is confusion about what 
should or should not be done. 

If there are ways in which we can make it 
clearer to the executor what steps they might want 
to take to ensure that the appropriate 
advertisement is made, we will consider them and 
come back to the committee. 

157



23  29 SEPTEMBER 2015  24 
 

 

11:00 
Stewart Stevenson: I put it to the minister that 

what constitutes reasonable inquiries will change 
over time, as certain kinds of inquiries become 
more practical. Indeed, 20 years ago, much less 
information was available to the ordinary citizen. 
Three or four years ago, in a Christmas debate, 
my family identified that we had a missing cousin. I 
was able within 30 minutes to identify where they 
stayed, who they had married, the names of their 
children and the telephone number at which they 
could be contacted, and I could provide a 
photograph of their house to the member of the 
family who had raised the subject. Twenty years 
ago, however, it would have been beyond 
contemplation to even initiate such an inquiry. 
That shows that we should be very careful about 
allowing the courts the discretion to decide at the 
time what might be reasonable, because we 
cannot anticipate what will be reasonable. Without 
wishing to put my hand too far up your back, I say 
that it might be useful if, in one of the debates on 
the bill, the Government expressed something 
along those lines, if that is the Government’s view 
of what might constitute reasonable inquiries. 

Paul Wheelhouse: That is a fair comment. We 
must recognise that legislation that deals with 
something as fundamental as the law of 
succession and which will be, for a period—if not 
for ever—the established legal position will have to 
take account of new possibilities. 

I am surprised that Mr Stevenson did not 
mention that he had canvassed his missing cousin 
in that 30-minute period, because I know how 
efficient he is in that respect. His helpful example 
shows how much easier it is in the modern era to 
identify individuals than it would have been prior to 
the establishment of the internet and the 
proliferation of online data sources. 

It is a serious issue that we must reflect on. We 
must ensure that the law will withstand future 
change. 

The Convener: Forgive me for seeking to have 
the last word on the issue, but I make the point 
that, although we would not want to take away the 
courts’ discretion to interpret the law—that is what 
they do—the fact is that, at the end of the day, the 
men and women whom we represent do not want 
to go anywhere near a court. 

Paul Wheelhouse: There may be a balance to 
be struck whereby we keep the flexibility that Mr 
Stevenson has identified that we need in the 
system as well as provide as much support as we 
can to those who find themselves acting as an 
executor, so that they understand their 
responsibilities and can access some guidance 
about how to go about their duties. 

The Convener: I think that Stewart Stevenson 
has a question on private international law. 

Stewart Stevenson: I think that John Scott 
might have the next question. 

John Scott: What question are we on? 

The Convener: We have dealt with question 17. 
We are over the page now. 

Stewart Stevenson: In that case, I will deal with 
the issue of international law. 

Professors Carruthers and Crawford have 
suggested that the issue of domicile is not fully 
resolved in the bill, in particular in relation to the 
distinction between movable and heritable 
property. It would be useful if the Government 
were to confirm that it is not the intention to insert 
Scottish jurisdiction over heritable property that is 
beyond our jurisdiction, where a local set of rules 
will determine the inheritance. That might be a 
good starting point. Might you wish to make the bill 
clearer in that respect? 

Paul Wheelhouse: I will do my best to answer 
the question but, because the point is a technical 
one, I might bring in my colleagues to supplement 
my response. I know that points have been made 
about a potential jurisdictional gap. We are not of 
the view that there is one, but we note the 
comments, particularly from Professor Carruthers, 
in respect of this matter. 

The bill provisions apply only when the testator 
dies domiciled in Scotland. The SLC’s 
recommendation 50 is implemented in as far as it 
relates to the provisions in the bill. The policy 
intent is that it should be possible to apply for 
rectification of a will only if the testator dies 
domiciled in Scotland. That is reflected in the draft 
SLC bill section 27(1). Recommendation 50 has 
been applied to the extent that it relates to the 
provisions on rectifying a will in sections 3 and 4, 
to which recommendation 48 restricts application 
to domicile. 

On the specific point about movable and 
heritable property I will bring in my colleague, 
Kathryn MacGregor. 

Kathryn MacGregor: Private international law 
is a fairly complex matter, as a number of the 
people who have given evidence to the committee 
have said. The Scottish Government has dealt 
with it in relation to this bill by considering it on a 
section-by-section basis.  

The Law Society of Scotland raised a comment 
on whether section 1 should be extended to 
heritable property. That was not our intention. We 
have had discussions about that with the Law 
Society and will continue to do so. 

As the minister mentioned, in respect of 
sections 3 and 4 the rectification is limited. 
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Professor Carruthers made a point about the 
jurisdictional gap and asked why we have not 
extended the application to movable property. We 
have not done that because recommendation 48 
of the SLC report, which specifically referred to 
those sections, only applied that application to 
domicile in respect of heritable property. 

Stewart Stevenson: Let me be clear and 
consider a case of someone domiciled in 
Scotland, which means that the matter is 
determined under Scots law, but where the will 
has been written in another jurisdiction and relates 
to heritable property in the jurisdiction in which the 
will was written. Are we saying that, in that 
example, the Scots process can rectify the 
disposition of the heritable property in the foreign 
jurisdiction, subject of course to any overriding 
local laws that might prevail? 

Paul Wheelhouse: I will bring Jill Clark in on 
this one. 

The Convener: Please do. 

Jill Clark: I will defer to Kathryn, but I think that 
that would be the case. 

Kathryn MacGregor: That is my 
understanding—it would not apply to the foreign 
movable or heritable property that Stewart 
Stevenson referred to. 

Stewart Stevenson: So that is the general 
principle of international law as it exists. 

Kathryn MacGregor: Yes. 

Stewart Stevenson: That is fine. 

The Convener: That deals with that issue. For 
section 20 on gifts made in contemplation of 
death, we move back to John Scott. 

John Scott: Professor Paisley, supported by 
Professor Carruthers and TrustBar, took issue with 
the drafting of section 20. Professor Paisley 
memorably described it as “logically incoherent” 
last week. Does the minister wish to comment on 
the drafting of the provision? Do you share the 
professor’s views? 

Paul Wheelhouse: The wording used is 
intended to make it clear that the abolition of the 
donation mortis causa as a distinct legal entity 
does not prevent an individual from making a gift 
subject to the same conditions in similar 
circumstances: that is, in contemplation of death. 
The only change in law is that the conditions are 
no longer automatic. 

The evidence provided to the committee 
appears to overlook the distinction between, first, 
the abolition of the special form of gift called the 
donation mortis causa and, secondly, a gift made 
by someone in contemplation of his or her death 
with express conditions other than in that special 

form. Section 51(2) of the SLC bill was included so 
as to resolve any doubt that might arise on the 
abolition of the customary mode of gift known as a 
donation mortis causa about the ability of people 
to make gifts subject to conditions in the sort of 
circumstances in which the customary mode of gift 
might previously have been deployed—I will take a 
breath after that. 

Having said that, the words in question were not 
part of the SLC bill, and we will therefore reflect 
further on the concerns raised in evidence and 
whether the section requires to be amended at 
stage 2. We will perhaps come back to the 
committee on that—along with other points that 
were raised earlier—in relation to whether we 
believe an amendment is required to address the 
concerns that Mr Scott has directed me to look at. 

John Scott: I would be grateful for that. 

The Convener: Is the provision drafted in the 
way it is because we do not put inverted commas 
into statute? If we were to write it in normal 
English, donatio mortis causa—or whatever—
would be in inverted commas to indicate that it 
was that set of words. 

Paul Wheelhouse: Yes, I believe that that is 
correct. 

Kathryn MacGregor: It is really a matter for the 
draftsmen, but I think that that would be the case. 

The Convener: Would it be italicised? 

Kathryn MacGregor: Yes. 

Paul Wheelhouse: It is italicised in my notes, 
convener. 

The Convener: If that is the problem, so be it. 

I will move on to ancillary powers and pick up on 
a point that has been exercising the committee in 
general. Like pretty much every other statute, the 
bill has ancillary provisions—in this case in section 
25. Section 25 is drafted in terms that are not the 
same as in other statutes. It is entirely unclear to 
us why the ancillary provisions are in different 
forms in every case, although I presume that it is 
because someone thought that they should have 
different meanings.  

Do you have any comment on the ancillary 
powers in section 25, and do you take the point 
that we should have a standard set of words 
unless there is a real need for different ones? 

Paul Wheelhouse: I will take the latter point 
away for discussion with colleagues to see 
whether there could be a standard form of words 
to make things easier for committees. I appreciate 
your point, convener. 
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In terms of the rationale for having ancillary 
powers in the bill, we note from your report that 
the committee  
“accepts, in principle, that an ancillary powers provision is 
appropriate to this Bill.” 

We highlight the fact that any such powers would 
be exercised using the affirmative procedure, 
allowing Parliament the opportunity to scrutinise in 
detail the provisions and ensure that they are 
robust and deliver the policy intent. I hope that that 
comforts the committee. I am sure that Parliament 
will not miss its chance to point out any flaws in 
any provisions that come forward.  

We believe that to be a proportionate approach, 
which avoids the necessity to use primary 
legislation to deliver the bill’s intentions. 

The Convener: That concludes our questions. I 
thank you for your attendance. The bill has 
presented a challenging and interesting 
experience. We will have to reflect on all the 
evidence. 

11:12 
Meeting suspended. 
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I. Introduction  

1. The Scottish Law Commission is an independent statutory body with 
responsibility for recommending ways of simplifying, updating and improving the 
law of Scotland.  We want to ensure that our recommendations will result in law 
which is just, principled, responsive and easy to understand.  In April 2009 this 
Commission published its Report on Succession (SLC No 215).  It marked the 
second time in which we had undertaken work in the field of succession, following 
a Report on Succession (SLC No 124) published in 1990.  We refer to these as 
the 1990 Report and the 2009 Report.   

2. The main thrust of both Reports was to reform the law in two important situations: 
(i) how the estate should be distributed where a person dies intestate, ie where 
he or she does not leave a valid will; and (ii) what protections there should be 
where a person disinherits a close relative (including a cohabitant), ie where the 
relative is left little or nothing in the person’s will. 

3. The law in this area is important for the obvious reason that we will all die at 
some point and we will therefore all trigger questions of succession.  While that is 
trite, there is no single or simple answer to what the law should provide.  At a 
minimum, though, it should allow for the distribution of our estates in a way which 
satisfies our written wishes (if we are in the minority who leave a valid will)1 or, 
where we die intestate, in a way which is fair and which approximates to how 
people in general might want their estates to devolve.   

4. The current law is largely contained in the Succession (Scotland) Act 1964, 
although certain later statutes are also relevant, particularly in respect of 
cohabitants and civil partners.  The rules are therefore over 50 years old in their 
current form, though in many cases they are based on principles which go back 
much further in history.  One such principle, which applies on the devolution of an 
intestate estate, or when determining the extent to which close relatives can be 
disinherited, is that the estate is divided into heritable property (mainly land and 
buildings) and moveable property (ie goods, money and so on).  In this way the 
rights of a surviving spouse and children will depend not only on the total value of 
the estate but on how it is split between heritable and moveable.  In both the 
1990 Report and the 2009 Report we recommend the removal of this distinction. 

5. For reasons explained below, the current Bill does not deal with these broad 
topics.  However, it is perhaps worth noting the importance of periodic review, 
especially in relation to succession, to ensure that the rules continue to command 
support and meet contemporary needs.  Even in the time between the 1990 
Report, which was largely unimplemented, and our work in the 2000s, there were 
significant changes in Scottish society which required to be taken into account in 
framing succession laws.  Therefore, in preparation for our 2009 Report we 
commissioned a survey, jointly with the Scottish Government, which was carried 

                                             
1 Around 40% of Scots have a will; see para 2.1 of the 2009 Report and, for slightly more up to date (but similar) 
figures: http://www.heraldscotland.com/business/personal-finance/60-of-scots-do-not-have-up-to-date-
will.19307751.
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out in 2005.  That empirical work, in combination with other studies of a similar 
nature, informed our 2009 Report. 

6. The 2009 Report has been the subject of consultation by the Scottish 
Government.  This is being done in two phases, with the first being published in 
August 2014 and the second in June 2015, with a closing date of 18 September 
2015.2  Broadly speaking, the Scottish Government has decided to bring forward 
in the present Bill some reforms to the law of succession which may be termed 
“technical”.  At a later date, and following the study of the responses to the 
second (current) consultation, a decision will be made on the more fundamental 
issues such as outlined in paragraph 2 above. 

7. This submission aims to provide a broad picture of the context within which the 
Bill is primarily intended to operate, and so to supplement its Explanatory Notes 
and Policy Memorandum.  Before doing so, it is worth making a comment on the 
description of the Bill as “technical”, as mentioned in the previous paragraph and 
as used at a number of points in the accompanying documents.  This description 
should not in any way be seen as diminishing the importance or effect of the Bill’s 
provisions.  Indeed, for those who find themselves in situations to which the 
provisions apply, they are likely to be highly important.  To take an example, 
suppose that Tom’s will makes provision for Susan, his former wife, and he 
neglects to update it after beginning to cohabit with Sam, with whom he is still 
living at his death.  Section 1 of the Bill provides that (contrary to the current law)3

the bequest in Susan’s favour is of no effect following the divorce.  That will 
clearly be a major consequence, particularly if the bequest was significant in 
value or in sentimental terms, eg if it were of Tom’s cherished possessions.   

8. What is meant by the Bill being “technical” is, partly, that its scope is 
comparatively limited.  It stands in contrast to this Commission’s “more 
comprehensive recommendations which promote a fundamental overhaul of the 
law of succession in Scotland”, as noted in paragraph 6 of the Policy 
Memorandum.  So, while the Bill’s provisions make important and significant 
changes to the Scots law of succession, they do not disturb the main principles 
and they are therefore unlikely to affect a large proportion of estates.  Instead, 
their effects will be felt by a smaller proportion of estates but the impact could 
well be highly significant in those cases. 

II. Succession law 

9. As has just been explained, the Bill makes changes to some narrowly focussed 
areas of the Scots law of succession.  We will explain the effect of the specific 
provisions later in this submission, but it might be useful to set them in context.  
We do so, in part, by way of an explanation of some of the terms used in 
succession, which are given in bold type.4

                                             
2 Further details are available at http://www.gov.scot/Topics/Justice/law/damages/succession.
3 Much will depend on the particular words used in any given will.   
4 There are also glossaries in the Policy Memorandum (at para 101) and a slightly fuller one in Annex A to the 
current SG consultation on succession (available via the link in note 2 above). 
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10. Succession law governs the way in which a person’s assets, after deduction of 
liabilities, (termed the estate) are distributed on death.  It applies to situations in 
which he or she (the testator/testatrix) left a valid will (ie died testate) and 
where there was no such will (intestate).  In addition, there can be a partial 
intestacy, eg where the will provides for the devolution of only some of the estate; 
the rest of the estate falls into intestacy.   

11. The law is partly set out in statute (eg the Succession (Scotland) Act 1964, which 
has been amended many times; the Family Law (Scotland) Act 2006, etc) and 
partly in the common law.  The latter is a blend of Roman law, medieval canon 
(or church) law and customary law.  Other than what the state takes by way of 
any inheritance tax, the estate is distributed by the deceased’s executor(s).5

Where they are named in the will they are termed executors-nominate and 
where (typically on intestacy) they are appointed by the court they are known as 
executors-dative.  Executors are treated in law as trustees and therefore trusts 
legislation is relevant.  (It is also not uncommon for a will to set up an express 
trust, particularly if the testator has young children.  In that case there will be 
trustees of the will trust, who may – but need not – also be executors.)  The 
gross estate is the value before tax and other expenses, and the net estate is 
what is available for distribution by the executors.  Some property passes by way 
of special destination, which is nowadays most commonly found in titles to 
houses owned by a couple, stating that it is held by, say, “Tom and Susan and 
the survivor”.  This means that, on the first death, the deceased’s share of the 
house passes automatically to the survivor, and does not form part of the estate 
for our purposes. 

12. On intestacy, there are rules determining how the estate is to be distributed.  Put 
very simply, the 1964 Act sets out three stages: first, a surviving spouse or civil 
partner has the prior right to the deceased’s dwelling house (or, where his or her 
interest exceeds £473,000,6 to that sum), and also to a certain value of the 
deceased’s furniture and to a financial provision.7  Secondly, any remaining 
estate is subject to legal rights in favour of the surviving spouse or civil partner 
and any children. These rights can only be exercised in respect of moveable
estate, such as cash, paintings, shares, vehicles, etc (as opposed to heritage,
such as land or buildings).8  Thirdly, any remaining estate, whether moveable or 
heritable, is distributed to the heirs on intestacy in accordance with a statutory 

                                             
5 A female executor is sometimes known as an executrix. 
6 This was increased from £300,000 in February 2012.  The figures in the following note were also increased at 
that point.  Although the sum is relatively large, it is only payable if the deceased owned some, or all, of the 
couple’s home; if that were not so (eg because it was in the survivor’s name, or they were renting their home) 
then the survivor takes nothing under this head. 
7 The current maximum amount for furniture is £29,000.  The financial provision depends on whether there are 
also surviving children: £50,000 if there are, or otherwise £89,000.   
8 Again, the value of the legal rights will depend on whether there is a surviving spouse/civil partner, children, or 
both.  Where there are both, the spouse/CP takes a third of the remaining moveable estate and the children 
share another third (with the final third going to the heirs, as explained later in the paragraph).  Where there is 
only a spouse/CP, he or she takes half of the remaining moveable estate (with the other half going to the heirs).  
Finally, when there are only children they share half of the moveable estate (with the other half going to the 
heirs).  As regards the terms “heritage” and “heritable”, these derive from the time when land could not be the 
subject of a will and descended in accordance with rules of inheritance such as primogeniture. 

165



4

list: children first, whom failing parents and siblings, and so on.9  If the deceased 
had no surviving relatives as specified in the list, the estate falls to the Crown. 

13. On testacy, the assets are ingathered and distributed by the executors in 
accordance with the will.  The deceased’s spouse/civil partner or children may 
claim legal rights (as described above); if so, they renounce any bequest they 
would otherwise have received under the will.  In this way, the spouse/civil 
partner and children have some protection against being disinherited.  (But, as 
mentioned, legal rights are only exercisable against moveable estate and so that 
may limit their value, especially where the deceased’s wealth was mainly in the 
form of land or buildings.) 

III. Criticisms of the current law 

14. The present law is in need of review for a number of reasons.  The division of the 
estate into moveable and heritable property, which (as just seen) affects the 
quantification of the value of prior rights and legal rights, is hard to justify in 
modern times.  Also, the law is perceived as no longer dealing adequately with 
the way that we commonly lead our lives nowadays; for example, the survivor of 
a long term partnership other than marriage or civil partnership receives relatively 
little protection at present.  Thirdly, there is a debate as to what rights children 
should have and whether the current rights should be protected, or restricted (eg 
to those under a certain age).   

15. For these and other reasons, the Scottish Government is consulting on major 
reforms of the Scots law of succession, as already noted.  Our main purpose in 
mentioning them is to explain the context within which the reforms in the present 
Bill are to be seen.  While falling short of wide-scale change, they constitute 
important and much needed reform of particular elements within the current law 
of succession. 

IV. The Bill 

16. The Bill contains 27 sections and a schedule.  The ground which is covered is 
varied but the substantive provisions divide up into 6 small groups: 

1)  Sections 1 to 8 relate to testate succession, ie where there is a valid 
will.  Some of the provisions are, though, concerned with special destinations 
rather than, strictly speaking, with wills. 
2)  Sections 9 to 11 address questions of survivorship.  These are 
important as it is axiomatic that C can only inherit from D if C survives D.  
There may be doubt as to whether C did in fact survive, and these provisions 
aim to provide answers. 
3)  Sections 12 to 17 deal with the relatively rare situations in which the 
“forfeiture rule” applies.  This is a rule of public policy by which, in certain 
circumstances, a person is precluded for acquiring a benefit in consequence 
of a criminal act resulting in the death of another person.   

                                             
9 The list is in s 2 of the Succession (Scotland) Act 1964. 
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4)  Sections 18 and 19 offer protection in certain situations to executors or 
trustees and to third parties.  With minor modifications, they restate the 
current law. 
5)  Sections 20, 21 and 24 repeal three common law rules, and (in one 
instance) there is a replacement in the Bill. 
6)  Finally, section 22 applies where there is a foreign dimension and 
relates to international private law. 

17. In addition, there is a definitions provision (section 23), three “boilerplate” 
provisions (sections 25 to 27), and a short schedule of repeals. 

V. Testate succession reforms (sections 1 to 8) 

18. The reforms in sections 1 to 8 regulate specific situations in which a person 
leaves a valid will or, in some cases, where he or she holds property subject to a 
special destination as mentioned in paragraph 11 above.   

19. Some of these provisions restate the current law, with minor modifications: 

Section  Current law Modification in Bill 

2 The present law is in section 
19 of the Family Law 
(Scotland) Act 2006 (for 
married couples) and section 
124A of the Civil Partnership 
Act 2004 (for civil partners); 
both are repealed under the 
Bill’s schedule. 

Section 2 restates the existing 
provisions but extends them to all
property and not just heritable property, 
as at present.   

6  There is a long-standing 
common law presumption to 
similar effect to section 6, 
known as the conditio si 
institutus sine liberis 
decesserit (which is repealed 
by section 24(1) of the Bill).  
See below for a description of 
it.

The common law presumption extends 
slightly more broadly than section 6 (eg 
it can apply to the testator’s nephew or 
niece in certain circumstances).  
Conversely, the common law does not 
permit the children of the predeceasing 
beneficiary to benefit from the practice 
of accretion, but this is provided for 
under section 6(4).  

8  Under the common law, the 
effect of a destination 
depends on whether the 
property in question is 
moveable or heritable.

Section 8 preserves the current law in 
relation to moveable property.  But it 
changes the law on heritage, bringing it 
into line with that for moveables. 

20. We now briefly discuss the provisions and give examples of how they might 
operate. 

21. Section 1.  At present, a will made by a person in a marriage or civil partnership 
survives intact following the formal termination of the partnership.  So, if Richard 
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executes a will leaving his estate to his civil partner Fred, or appointing him as 
executor, but their partnership is later dissolved, those wishes will still stand until 
or unless he revokes his will.  Given that the current trend in matrimonial law is 
for a “clean break” on the formal termination of a relationship, it may come as a 
surprise to many people that their will is unaffected.  Section 1 provides that, 
unless the will says otherwise, testamentary bequests or appointments in favour 
of a spouse or civil partner have no effect following divorce, etc (as the 
spouse/CP is deemed to have failed to survive the testator, whether or not in 
reality they did so).  The rest of the will remains effective. 

22. Section 2.  As mentioned in the table above, the Bill essentially restates the 
current law, which is set out in two different statutes, one dealing with married 
couples and one with civil partners.  There is, therefore, a benefit in having a 
single provision, as it makes the law easier to locate and to understand.  In 
addition, there is a minor extension to the current law: at present, only special 
destinations in heritable property are covered, whereas section 2 extends to 
moveable as well as heritable property, meaning that on divorce, etc the special 
destination is of no further effect.  In practice, most special destinations are found 
in title to heritable property but they are not unknown in relation to moveables.  

23. Sections 3 and 4.  The 1990 Report set out four examples, from reported cases, 
of situations in which the inability to rectify a will caused difficulties which could 
no longer be corrected, as the testator had died:  

(i) A typist, in copying a will from an approved draft, erroneously misses out 
some words.  The effect is to deprive a residuary legatee of all benefit. 
(ii) Instead of leaving legacies of £10,000 each to the testator’s daughters, G 
and F, as instructed by the testator, the will, because of a clerical error, leaves 
two legacies of £10,000 to G and fails to mention F.  The will is sent to the 
testator for signature along with a summary of its provisions.  The testator 
reads the summary, which mentions legacies to G and F but does not read 
the whole will.  He signs it without noticing the error. 
(iii) An insurance agent, asked to prepare a will relating only to an insurance 
policy, erroneously includes a clause revoking prior wills.  He believes, in 
good faith, and assures the testatrix, that this has effect only in relation to the 
insurance money.  In fact it has general effect and contrary to the testatrix’s 
intentions and instructions, revokes her prior will entirely. 
(iv) A solicitor, instructed by a testatrix to revoke clause 7(iv) of a will, 
mistakenly and carelessly revokes the whole of clause 7. 

24. A recent UK Supreme Court case, Marley v Rawlings [2014] UKSC 51, 
concerned a husband and wife’s “mirror wills” being erroneously signed by the 
wrong testator, ie the wife signed the husband’s and vice versa.  This was due to 
an oversight by the couple’s solicitor and was only noticed on the second death.  
The case was decided under English law but Lord Hodge added some interesting 
observations about how it might have been dealt with under Scots law, if that had 
applied.  He described that the remedy of rectification of legal documents was put 
on a statutory footing in Scotland in an Act of 1985, implementing an earlier 
Report of the Scottish Law Commission.  Deliberately, however, wills were 
excluded, on the basis that consideration of the appropriate remedy would be 
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better in a project on succession.  That opportunity arose with the 1990 Report, 
where a statutory power of rectification was recommended (and repeated in the 
2009 Report).  Lord Hodge said, however, that he saw “no reason in principle 
why the [Scots common law] remedy of partial reduction and declarator should 
not be available to cure defective expression in a will” (in paragraph [91]).  To that 
extent, therefore, sections 3 and 4 of the Bill may be an alternative to the existing 
common law as opposed to a departure from it.  But, it should be borne in mind 
that Lord Hodge’s comments are, strictly speaking, obiter, that is they do not form 
part of the reasoning of the decision in question (which, as stated, was under 
English law).   

25. Section 5.  Under the present law, if a will which revokes a previous will is itself 
revoked, then the previous will is generally revived automatically.  This may well 
not be what the testator intended.   

26. Suppose that Frieda writes a will (W1) soon after the death of her father, and 
then another (W2) some years later, following the birth of her first child.  Suppose 
that W2 expressly revokes W1, in line with the normal drafting style.  At this point, 
W1 is ineffective, as it has been revoked.  Unfortunately, however, Frieda does 
not destroy W1.  In the meantime, though, she has ripped up W2, with the 
intention of executing a revised will following her divorce.  She dies before doing 
so, and W1 is found in her papers.  Under the current law, it takes effect.  It is, 
however, not hard to assume that, as it was written before her marriage and the 
birth of her child, it did not necessarily represent Frieda’s final wishes.10  Section 5 
would prevent W1 being revived (provided that it can be shown that W2 revoked 
W1 and that W2 was itself revoked, perhaps by being destroyed).  As a final 
point, if it turned out that Frieda did want W1 to be revived, all she has to do is to 
re-execute it after destroying W2.  It then becomes her new will, by dint of the re-
execution. 

27. Section 6.  As set out in the table in paragraph 19 above, this provision largely 
restates the current common law presumption.  It is generally known by its Latin 
name (which gives a reasonably reliable clue as to how old it is): conditio si 
institutus sine liberis decesserit.11  In the words of a text book whose most recent 
edition was published in 1894, the rationale for the law is explained in this way: 

Where a legacy is given by a parent to a child or a grandchild, or to persons in 
whom he stands in loco parentis, without mention of the legatee’s heirs, a 
presumption arises that the testator had overlooked the contingency of the 
death of the legatee leaving issue; and that, if he had contemplated that 
event, he would have made provision for it by substituting the children of the 
legatee to their parent.12

28. What this means, put a bit crudely, is that where a parent leaves a legacy to his 
or her issue (D), the will is to be read, where D predeceases the testator, as if the 
legacy were in favour of D’s own issue.  (Issue means children, their children (ie 

                                             
10 Another example, from a reported case, is given in para 35 of the Policy Memorandum.   
11 The conditio is repealed by s 24(1) of the Bill. 
12 J McLaren, The Law of Wills and Succession (3rd ed, 1894), para 1288.  Despite its age, this text is still 
authoritative.  The author was a renowned Court of Session judge. 
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grandchildren), and so on.  The Bill uses the equivalent phrase “direct 
descendant”.)  The will can, of course, provide otherwise; the conditio is only a 
presumption.  But the presumption is based on the observation that parents, who 
may not contemplate that their children will predecease them, will want a legacy 
in favour of a predeceasing child to go to the children’s issue, should any be alive 
when the testator dies.  It is as if a bequest in a parent’s will in favour of a child 
contains an unwritten phrase such as “or, in the event that [my child] 
predeceases me, to his/her surviving issue”.  (And the same for grandchildren, 
and remoter generations.)  This is in contrast to legacies to other people, 
including other relatives; where the legatee predeceases, such legacies will fail 
unless the will expressly states that the legatee’s surviving issue are to take it. 

29. Section 6 restates the common law conditio, but it makes two minor 
modifications.  First, it is confined to legacies in favour of a testator’s direct 
descendants, ie children, grandchildren and so on.  At present the conditio can 
apply to a testator’s nephew or niece, if they were treated as a child of the family.  
Secondly, the effect of subsection (4) is to enlarge – in certain circumstances – 
the share of the legacy to which the predeceasing legatee’s issue are entitled.13

30. Section 7.  A liferent is the term used to describe a particular individual’s 
entitlement to enjoy the income or use of particular property for his or her lifetime.  
He or she is not the owner, but has the benefit of the property.  (In the context of 
succession, the owner will often be called the “fiar”, and the relevant property is 
the “fee”.)  Harold could provide in his will that his estate is to be held in liferent 
by his wife, Margaret, and in fee by his children, John and Ann.  If Margaret 
survives Harold, she is entitled to take the benefit of the estate (house, furniture, 
interest on shares, etc) but, on her death, it passes absolutely to John and Ann.   

31. Problems can arise with so called “shadow liferents”.  Section 7 is designed to 
address them.  Suppose Margaret survives, but later renounces her liferent 
interest.  If the terms of the liferent are such that the fee only passes to John and 
Ann on Margaret’s death, there is a question of what happens between her 
renunciation and her death.  Who is entitled to use the property, or to take the 
income from the investments?  The Bill provides that, unless the constituting 
document expressly states otherwise, John and Ann become owners no later 
than the date of renunciation, and all such questions are then answered. 

32. Section 8.  As set out in the table in paragraph 19 above, this provision partially 
restates the current law, and simplifies it.  At present, a bequest “to Corrin whom 
failing Caitlin”14 will operate differently depending on whether the relevant 
property is heritable or moveable.  If the bequest is of the deceased’s share in a 
house, it is taken by Corrin and then, if she still owns it at her death and she is 
survived by Dolina, it passes automatically to her.  But, if the bequest is of a 
dining room table within the house, it passes absolutely to Corrin and Dolina’s 
right is extinguished.   

                                             
13 This point is elaborated at para 27 of the Explanatory Notes, with an example. 
14 We assume for the example that both survive the testator. 
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33. Section 8 takes the latter as the model and applies it to all property.  It therefore 
changes the present law in so far as it relates to heritage.  It is, of course, open to 
a testator to make alternative provision in his or her will. 

VI. Survivorship (sections 9 to 11) 

34. Questions of survivorship can be highly relevant for the simple fact that, in order 
to succeed to the estate of a deceased person, the beneficiary or heir on 
intestacy has to survive.  The dead cannot inherit, even if they have only been 
dead for the shortest time before the testator dies. 

35. The 2009 Report recommended certain changes to the current law which is set 
out in section 31 of the Succession (Scotland) Act 1964.  This provision has been 
subject to considerable criticism.  The two main recommendations (which were 
prefigured, in a slightly different way, in the 1990 Report) can be summarised as 
follows:15

 If two people die either simultaneously or in circumstances where the 
order of deaths is uncertain, the estate of each should be distributed as if 
the other had failed to survive.  So, where Anne and Bill die in these 
circumstances, Anne does not inherit from Bill or vice versa.

 If property within a deceased’s estate is to be distributed to two or more 
people according to the order of their deaths and these people die either 
simultaneously or in circumstances where the order of deaths is uncertain 
(as in a car crash), then (unless the will provides otherwise) the property is 
to be divided equally between the estates of these people.  So, if Paddy 
and Georgie’s late mother left a liferent to her sister and the fee to the 
survivor of Paddy and Georgie, then – should these two siblings die in 
circumstances just described – the fee will be divided equally between 
their two estates, thereby passing to their heirs on intestacy or in 
accordance with their respective wills.  

36. The first rule therefore regulates the situation in which one of the people who die 
has left a legacy to the other, or one stands to inherit from the other on 
intestacy.16  By contrast, the second rule (which can be over-ridden by the 
testator) concerns the situation in which two or more people are entitled to estate 
from a third person. 

VII. Forfeiture (sections 12 to 17) 

37. This part of the Bill all turns on situations in which the “forfeiture rule” applies.17

The statutory definition of that is: “the rule of public policy which in certain 
circumstances precludes a person who has unlawfully killed another from 
acquiring a benefit in consequence of the killing”. 

                                             
15 The summary is a slightly simplified version, in order to illustrate the main points. 
16 Or, of course, where they have left legacies to each other, or each is an heir on intestacy to the other. 
17 By s 23(2), the forfeiture rule is that given in the Forfeiture Act 1982.  It is set out in the text which follows. 
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38. These sections make some modifications to the current law.  In particular: 

 It is made clear that, where a person incurs forfeiture (ie where they fall 
within the forfeiture rule) he or she is deemed to have predeceased the 
testator for the purposes of succession to the testator’s estate.  In other 
words he or she automatically loses any succession rights.  That, though, 
is subject to the following bullet point. 

 The court is given discretion to grant total relief from the consequence just 
mentioned (whereas at present it may only grant partial relief).18  Relief 
may be justified, for instance, where a wife kills her husband after having 
been subjected to prolonged mental and physical cruelty.  Or where, 
perhaps at the end of a relationship of a very different nature, she assists 
him to end his life in accordance with his wishes.  Any relief from forfeiture 
which is granted does not, of course, alter the sentence of a criminal court. 

 Where a third party acquires property, for value and in good faith, from a 
killer who subsequently forfeits the property, the third party’s title is and 
remains good.  Suppose a son kills his mother but this remains undetected 
for a period of time and inherits her home under her will.  He then sells it to 
a person who, in good faith,19 pays market price.  Subsequently, the court 
orders that the son forfeit his whole succession rights.  The purchaser’s 
title is, however, protected from challenge. 

 The court may authorise a clerk of court to sign any document to give 
effect to forfeiture on behalf of a person who refuses (or fails) to sign it. 

 There is an extension to the time within which court action seeking relief 
must be raised.   

VII.  Protections for executors or trustees and for third parties (sections 18 and 19) 

39. Both of these provisions are, in essence, a restatement of provisions currently on 
the statute book (and which are repealed by the Bill’s schedule). 

40. Section 18 consolidates, with minor extensions, two existing provisions under 
which executors and trustees are protected against personal liability in certain 
situations.  Its effect can be illustrated in this way: 

Tom, as executor, distributes his late cousin John’s estate but does so without 
knowing that John had had a daughter as a result of a brief relationship when 
travelling abroad as a young man.  The daughter may make a restitutionary 
claim against those to whom Tom has distributed the estate.  But Tom himself 
is not personally liable for the error, provided that he acted in good faith and 
made reasonable enquiries before distributing the estate.   

41. Section 19 broadly restates the current law.  It protects those who acquire 
executry property in good faith and for value.  Suppose Chris inherits her late 
mother’s house.  She already has a home but needs cash so she puts the house 

                                             
18 The difference, in practice, between the current limit of partial relief and total relief is very small.  In a decision 
in 1987 the court granted full relief in respect of the deceased’s heritage and to the extent of 99% in respect of 
the moveables; the judge added that, if he had been able to do so under the law, he would have granted total 
relief: Cross, Petr 1987 SLT 384. 
19 Evidence of bad faith might include, for instance, the purchaser knowing that the seller had killed his mother. 
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on the open market and sells it.  Chris’ inheritance could subsequently be 
challenged in various ways.20  Say she was left the house under her mother’s will, 
but the will was later rectified (under section 3 of the Bill) so that it passes to 
Chris’ brother, Jack.  Can he recover the house from the purchaser?  Section 19 
provides the answer: no.  Jack may have other remedies to try to recover his 
share of the estate, but the purchaser’s title is immune from challenge. 

VIII. Repeals of the common law (sections 20, 21 and 24) 

42. These three sections remove parts of the common law.  We have already 
discussed, in paragraphs 27 to 29, the conditio whose effect is brought to an end 
by section 24(1); section 6 of the Bill is, broadly, a statutory replacement.   

43. The other two sections remove, respectively, the donatio causa mortis (or 
deathbed legacy) and the right to claim mourning expenses: 

 A donatio mortis causa is a transfer of property made by a person, often 
not in writing,21 usually at a time when he or she is not expecting to live for 
much longer.  The transfer is, in law, a conditional one: the donor can call 
for the property back at any time but if this he or she does not do so before 
death then the donee keeps the property.22  The common law is, however, 
unclear in its precise application.  By section 20(2), a donor will be able to 
make a conditional gift of property, ie can replicate the current law, but the 
terms of the transfer will depend on the conditions which are specified and 
not on the relatively obscure donatio mortis causa.

 Under the current (but probably little used) law, a widow (but not widower) 
and her family are entitled to an allowance from the deceased husband’s 
estate for mourning expenses such as clothes.  This common law right will 
go. 

IX. International Private Law (section 22) 

44. This section closes what has been recognised as a gap in the power of the 
Scottish courts to hear actions relating to the distribution of estates which are 
governed by the law of Scotland.  At present, where Birgitte, who is domiciled in 
Denmark, is administering a Scottish estate, an action against her in her capacity 
as executor may need to be raised in the Danish courts.  Section 22 allows the 
Court of Session or sheriff court to hear the action. 

X. Conclusions  

45. The Bill seeks to improve the lives of people living in Scotland (and elsewhere) in 
a number of significant ways.  Rights of succession are likely to affect us all at 
some stage and there is an obvious benefit in the law being clear, fair and up to 
date.  Pending the major review of the succession laws, on which the Scottish 

                                             
20 As listed in subsection (3). 
21 “Often” should not be read as implying that such transfers are at all frequent; the leading Scottish case is from 
the 1860s.  There have, however, been a couple of English cases in the last few years on the equivalent practice 
south of the border. 
22 If the donee happens to die first, then the property passes automatically back to the donor. 
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Government is currently consulting, the Bill takes the opportunity to make smaller 
scale reforms.  Although the number of people likely to be affected by the present 
Bill is smaller than those covered by the consultation proposals, the changes are 
still significant and will promote greater confidence in the Scottish law of 
succession. 
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As a Trainee Solicitor in Scotland, with a distinct interest in private client, I welcome the opportunity 
to comment on the proposed Succession (Scotland) Bill. 

Much of the Bill is broadly unobjectionable in its aim of clarifying the law and therefore I shall limit 
my comments to ss.1 – 4 and s.15.  

s.1: Effect of divorce, dissolution or annulment on will 
s.2: Effect of divorce, dissolution or annulment on special destination 

The necessity of these provisions is unclear as they only reflect standard legal practice in Scotland. A 
separation agreement post the irreconcilable breakdown of a marriage/civil partnership is perhaps a 
better means of parties discharging their respective legal rights on their former partner’s Estate.  

An individual seeking legal advice on divorce would be advised to redraft their Will and Minutes of 
Agreement will deal with the matrimonial property in some detail, for example is it to be sold and the 
sale price divided between the parties or is the title to be transferred to the name of one party.  

Thus these provisions are irrelevant as they only reflect standard legal practice and unfortunately 
seem to represent the reception of a strong system of law against a weaker one (as Robin Evans-Jones 
discussed with regard to unjustified enrichment in Receptions of Law, Mixed Legal Systems and the 
Myth of the Genius of Scots Private Law” 114 (1998) Law Quarterly Review 228). 

s.3: Rectification of will 
s.4: Rectification of will: supplementary 

These provisions it is suggested will not make the law fairer, clearer and more consistent. They 
represent a dilution of the Will as a personality right and could make the winding up of an estate a 
longer and more expensive matter.  

Whilst the principle of the Will as a personality right remains my primary objection to this provision 
there remains practical issues. For example, s.4(1) of the Bill would allow for an application for 
rectification to be made 6 months from the date of death or 6 months from a Grant of Confirmation. 
This represents a significant period of time for a rectification action to be launched and it is suggested, 
if this provision is to remain in the Bill, any rectification application should be made within 6 months 
of the date of death. This would be in line with the time limit for a cohabitation claim on intestacy. 

s.15: Total relief from the forfeiture rule 

On a public policy basis I believe the present rule allowing modification of the impact of the forfeiture 
rule, but not total exclusion, should be retained. It still allows the judiciary a significant degree of 
discretion in being able to modify the impact of the rule, see Cross Petr where the impact was reduced 
by some 99%. However the present forfeiture rule still ensures –whatever underlying reasoning there 
may be for the crime – that society and our legislature retains a moral position on those who seek to 
benefit from their crimes. 
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WRITTEN EVIDENCE OF TRUSTBAR
(The Faculty of Advocates’ Trusts Fiduciaries and Executries Bar Group)

to the Delegated Powers and Law Reform Committee of the Scottish Parliament

on the Succession (Scotland) Bill

TrustBar is a group of advocates practising in the area of disputes relating to succession
and inheritance. These disputes often involve disputes over the meaning and
interpretation of words and phrases used in wills and the general law. As such we believe
that we are well placed to assist in making this most useful and timely Bill as effective
and clear as possible. 

As the first piece of succession legislation in over 50 years it is important that it be of the
highest quality and causative of as little doubt and consequent dispute as possible.

The Bill raises many technical issues the complexity of which comes to light only with
further thought but which can give rise to genuine dispute and uncertainty.  For this
reason we think it important that these are ironed out at this stage.

Question 1

In the case of each provision, does it make the law fairer, clearer and more consistent ?
We propose to look at each individual provision in turn.

Section 1  - Effect of divorce, dissolution or annulment of marriage/civil partnership
on will

1) The scope of this section requires to be extended. The section introduces revocation of
bequests or appointments in a will by operation of law.

Under the current law the effectiveness of revocation by operation of law is governed by
the domicile of the testator at the time of the alleged revocation (Westerman v Schwab
(1905) 8 F 132 - alleged revocation at testator’s marriage decided by her domicile upon
marriage - which at that time was deemed to be her husband’s domicile)

That is a sensible rule given that a party should know upon the termination of the
marriage/civil partnership that the will has been revoked. He/she should not have to wait
until death. The effect of subs (1)(d) is to suspend determination of the validity of
revocation until the death of the testator. That seems unreasonable and leaves validity of
revocation uncertain given that domicile can change.

It seems wrong that a testator may be resident in another country at termination and not
have the will revoked and then have it revoked merely because he has then become
domiciled in Scotland.
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Accordingly (1)(d) should state “the testator is domiciled in Scotland at the date of the
termination”.

Section 2 - Effect of divorce, dissolution or annulment of marriage/civil partnership
on special destination

It is important to be clear about what is a “special destination”. A title deed or its modern
equivalent (the Land Register entry), or a lease can have a person named as owner subject
to another person becoming owner upon the death of the owner. That naming of another
person to become owner upon death is known as a “destination”. That other person is
known as an “heir of provision” (“H”).

The destination is known as “special” in contrast to a “general” destination which
identifies as successor not a name but a person to be identified by formula (e.g. “his
heirs”). Such a destination is ineffective unless it is in a will.

A common species of special destination is the survivorship destination where the
property is held in the name of “A and H and the survivor”. This in fact consists of two
special destinations, namely “half share in A and on his death in H” and “half share in H
and on her death in A”.

If the property is held in the name of “A, B, and C and the survivor or survivors of them”
then there are a number of special destinations, given that each owns only a one third
share. Thus on the first death of A, his third share goes to B and C equally. Then on B’s
death, her share goes to C.

Turning to the provisions:

1) It will be clear from an understanding of that the example in subs (1) (a) (iii)
covers (i) and (ii) since these are simply examples of special destinations.
Therefore (i) and (ii) should be removed to avoid confusion. It is suggested that
“H” should be used to indicate the “heir of provision”.

2) For consistency and clarity we suggest that subs(1) reads,

“(1) This section applies where property is held in the name of a person (“A”)
with a special destination on that person’s death in favour of that person’s
spouse or civil partner (“H”) and the marriage to or civil partnership with H is
terminated.”

3) At present is it competent for the special destination to be removed from the title
to the property. That process is known as “evacuation”. That is the expression
used in ss.36(2) and 18(2) of the Succession (Scotland) Act 1964 when they
provides that only an “evacuated” special destination falls to an executor upon
A’s death for him to pass on to the person entitled to it, under a will or intestacy.
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Therefore, for consistency with ss.36(2) and 18(2) of the 1964 Act, to avoid
any argument over whether there is “evacuation” for the purpose of those
provisions  and to reflect general usage in the legal profession, we suggest
subs(2) be worded,

“(2) The special destination in favour of H is evacuated.”

The reason why “evacuation” was not used previously may be linked to the
presence of the existing provision in a Family Law and not a Succession Act.

4) We are unable to understand how subsec(4) can ever apply. The reasons are as
follows:

Property subject to a special destination that is not a survivorship destination
vests in A’s executor upon death (under s.18(2) of the 1964 Act) who then
has a duty to transfer it to H. If instead of transferring it to H, the executor
sells the property to a person without H’s permission, then the purchaser
should be aware of H’s right because of the special destination in the title.
The purchaser will never be in “good faith” and so will be unable to take
advantage of subs(4) or s.17 of the 1964 Act which already covers the
situation apparently envisaged in subs(4).

Property subject to a survivorship destination is automatically transferred to
H upon death without the need for any executor as a “middle-man”.

In both instances H can then sell on as he or she wishes.

Before A’s death, A can always sell on or even gift his property (whether a
half share or whole share) and in so doing evacuate any destination in favour
of H. (Steele v. Caldwell 1979 S.L.T. 228).

Subs (4) has no purpose, and does not make the law clearer or more
consistent.

Section 3 - Rectification of will

1) there is no reason of principle why rectification should be excluded from wills drafted
by the testator himself.

The Scottish Law Commission was persuaded to recommend this exclusion on the
grounds that “it would be very difficult to obtain sufficient evidence” to allow a court to
rectify a home-made will.
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But there may well be such cases. It seems unfair not to allow such cases if the evidence
happens to exist.

2) rectification already exists where one person grants (makes) a trust in favour of a
beneficiary to take effect during the maker’s lifetime under s.8 of the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1985. The effect of such a trust deed is in
substance the same as that of a will the only difference being that the former takes effect
during the life and the latter on the death of the granter. The relevant parts of the 1985
Act are attached as an appendix.

There is already a body of case law on the rectification of unilateral lifetime documents
under s.8. It makes sense for that law to be applicable to the rectification of wills. It
would be undesirable to have separate bodes of case law developing for lifetime
unilateral documents and wills, which have the same characteristics.

Section 8(1)(b) of the 1985 Act would apply to wills but for section 8(6) which excludes
them. It is therefore suggested that the policy objective allowing rectification of wills
would be achieved in a more consistent manner if repeal section 8(6) of the 1985 Act
(which excludes wills from its ambit) is carried out and some consequential provisions in
the 1985 Act relating specifically to wills are introduced.

Sections 8 and 9 of the 1985 Act are seen as being a “rectification code” in the legal
profession and it would be consistent to see this code being extended by the removal of
the “wills exclusion” in it.

Furthermore, an important benefit of the 1985 Act in its section 9 is the protection given
to third parties (who may be anyone) who have acted in reliance on the document to be
rectified. There appears to be no similar protection to third parties in either section 3 or
section 4 of the Bill. This could result in unfair and undesirable consequences. E.g.
contracts (e.g. deeds of variation/family arrangement between beneficiaries) may have
been entered into on the basis of wills which are subsequently sought to be rectified.
Other wills may have been drafted taking account of the will being rectified with
beneficiaries nominated on the basis of what was or was not in the will to be rectified.

3) instead of the existing wording in subss(6) and (7),  the wording of subs(6) should
insert the following into the 1985 Act:

(a) section 8(9) of the 1985 Act should have the words “subject to subsection (10)”
inserted immediately before the words “the sheriff” and

(b) a new section 8(10) should be inserted into the 1985 Act as follows:

“(10) Where an application is made in respect of any testamentary document, for
the purposes of subsection (9) above “sheriff” means the sheriff who has granted
confirmation of an executor in whom the estate disposed of by the document has
vested or in the absence of confirmation the sheriff who would have jurisdiction to
grant confirmation.”
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An executor could already have been confirmed by a sheriff on the basis of the will to be
rectified, or the confirmation still remains to take place. For the sake of consistency the
sheriff with jurisdiction to rectify should be the sheriff who has granted confirmation
(power to administer) or in the absence of confirmation the sheriff who would have
jurisdiction to grant confirmation (power to administer). If the rectification involves the
appointment as executor it makes sense for the same sheriff to be able to take remedial
action.

Identification of the sheriff for confirmation is to be found in the Confirmation of
Executors (Scotland) Act 1858 already and is well known to executry practitioners. This
Act covers the case of deceased testators not domiciled in Scotland or in any fixed place
in Scotland. Keeping the link to confirmation maintains consistency in the administration
of estates.

4) there should be a provision - in a new subs(7) - expressly preserving any pre-existing
rule of law allowing rectification to take place as indicated in Marley v. Rawlings [2015]
AC 129, paras 89 to 93 approving Hudson v. St John 1977 S.C. 255 at 265. There
already exists the possibility of rectification of wills at common law although the law has
not been properly developed, as hinted at in Marley. There may be a question as whether
sections 3 and 4 have superseded it and this new subs(7) should lay the matter to rest.

Section 4 - rectification of will : supplementary

1) the drafting in subs (1) creates confusion as to the date from which the 6 months
is to run.

The significance of 6 months is that this is the period within which creditors of the
deceased must intimate their claims to any executor who has been confirmed to the
estate or take the risk of the executor distributing the estate to the beneficiaries. In
other words an executor is not entitled to distribute the estate to beneficiaries until
after the expiry of the 6 months from death. Given that an estate should be distributed
to beneficiaries as soon as possible 6 months from death was chosen as the basic
period within which any dispute over beneficiaries or the terms of the will be initiated
or not as the case may be.

Confirmation may not take place for years. There is no time limit to it being
obtained. It is suggested that to tie the time limit to the grant of confirmation would
be to extend unduly – and without limitation of time - the uncertainty that is caused
by the possibility of rectification and prevent timely distribution of the estate.

We take the view that a two year period from death is the best solution. This allows
(1) a reasonable time for confirmation, after which there is unlikely to be lack of
knowledge of the will; and (2) a reasonable time for recovery from the effects of the
loss of a loved one.
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We suggest therefore that subs(1) should insert a new section 8(11) into the 1985 Act
as follows:

“(11) No application for an order under this section in respect of a testamentary
document shall be made after the end of 2 years from the death of the grantor
except with the permission of the court on cause shown.”

And subs(2) omitted given that it would already be covered in the new s.8(11).

2) Subs(3) should be inserted into a new s.9A of the 1985 Act headed
“Rectification of testamentary documents: supplementary” as follows:

“(1) This section applies to the rectification of any testamentary document or
trust deed which may be rectified under section 8.

(2) An order of rectification under section 8 may be registered in the Books of Council and
Session or the Sheriff Court Books if the document to which the order relates has been or is
being registered in the books in question.”

3) Subs(4) to (6) deal with amendments to other documents consequent to
rectification of the will in question. Section 8(3) of the 1985 Act already caters for
this by allowing the court to order the rectification of such other documents. As
already stated use of the 1985 Act provides a ready-made template for
rectification of wills. There is therefore no need for these provisions.

Secondly, in our view subs(4) to (6)  give rise to a flawed scheme. They assume
that there is some duty as a matter of general law obliging on a person to execute
some document to give effect to the rectified will. There is in fact no such duty as
a matter of general law. As there is no such duty there can be no failure to execute
and refusal to execute is perfectly justified.

Subs(4) to (6) could only make sense if such a duty to execute was imposed, but
we think that to impose such a duty would be to impose a duty of excessively
uncertain extent and productive of unnecessary dispute over whether a person is
or is not to execute a consequential document.

Rather the solution is the one already given in s.8(3) of the 1985 Act namely to
allow an application to be made to the court (or to allow the court to do so as part
of the same original application), to order rectification of any document which is
defectively expressed by reason of the defect in the original rectified document.

As the court rectifies the consequential document itself there is no need for any
execution by anyone.
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4) Subs(7) seeks to provide the “protection” to the executor or trustee who
distributes under a will which is then rectified to provide for a different
distribution and where he is then subjected to a claim for wrongful distribution
from a beneficiary who gained a bequest by virtue of the rectification.

“Protection” for executors and trustees in analogous situations is given currently in
s.32 of the Trusts (Scotland) Act 1921. So where a trustee makes a distribution
under a lifetime trust deed which is then rectified under the 1985 Act, or an
executor distributes under a forged will not knowing of the forgery and having no
reason to suspect the forgery and the will is later reduced (annulled) on the grounds
of forgery, an executor/trustee can seek relief from liability for the wrongful
distribution on the basis of s.32.

Section 18 seeks to supplement section 32, and it is appropriate that any
supplemetnary provision to be introduced under section 18 deal with immunity for
executors/trustees deal with immunity in respect of distributions rendered erroneous
by virtue of subsequent rectification.

In practice claims against executors for wrongful distribution are dealt with
separately from the event that caused the wrongfulness in the distribution e.g.
adoption order, declarator of paternity, annulment of will, etc. Whether acting for
the claimant or the executor one would look, in the first place to general provisions
“protecting” the executor and these are to be found in the Trusts (Scotland) Act
1921, in particular section 32.

Alternatively if it is felt that provision must be made in the legislation dealing with
rectification, subsec(7) is too broad. It seems to offer protection to unconfirmed
executors (who should not be distributing at all) and to distributions made in
respect of unrectified parts of the will. There are well established statutory
precedents for subs(7) dealing with protection for distributions in ignorance of
illegitimate children and adopted beneficiaries (section 7 of the Law Reform
(Miscellaneous Provisions) (S) Act 1968 and s.24(2) of the Succession (S) Act
1964 - both to be replaced under section 18 of the Bill).  These use the concept of
“lack of notice” of the claim to protect the executor/trustee. Therefore assuming
special protection re rectification is to be made we suggest the following wording
for section 9A:

“(3) A trustee or executor who distributes estate vested in him in reliance on the
terms of a document or deed which has subsequently been rectified is not
personally liable to any person claiming a benefit under the document or deed as a
consequence of its rectification where the trustee or executor had no notice of the
claim for rectification at the time of the distribution.”
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Section 5 - revocation of will not to revive earlier revoked will

1) This deals with two, possibly 3 wills. Will 1 exists. Will 2 revokes will 1. Will 2
is then revoked in whatever manner. The aim is to provide that the revocation of
will 2 does not revive will 1 as at present.

There are two different revocations contemplated. Confusion between the two should
be avoided. We therefore suggest a subsec(3) as follows:

“(3) The revocation of the subsequent will may take place by whatever means
recognised by law.”

2) There is doubt as to whether this provision has or has not retrospective effect. We
therefore suggest a subsec(4) to exclude retrospective effect as follows:

“(4) This section shall apply only where the revocation of the subsequent will
takes place after this section has come into force.”

People who have assumed that revocation of the revoking will revives their
previous will under the existing law should not have their arrangements thwarted
by the new provision.

Section 6 - Death before legacy vests: entitlement of issue

1) subs(2) provides that A’s issue will inherit unless it is “clear” from the will that
the testator intended that they not inherit. What seems to be the aim in s.6 is to
allow the inheritance of A’s issue to be overridden only if the testator has made
express provision  to the contrary.

There may be a competing legacy of residue. Often there is a specific legacy to
child A and a legacy of the residue of my estate to another child B. Under the
existing law, unless there is another legacy for A’s child C, C takes the specific
legacy rather than it falling into residue and to B.

The existing law is often overlooked particularly where there are home-made
wills. This is one of the motivations for reform. At present, a straightforward
reading of the will might lead one to think that if A predeceased, C would inherit
under the residue clause. That would be wrong, but it is important that section 6
makes this clear. At present it could be argued that it is “clear” that through his
provision for residue the testator intended C to inherit if A did not inherit.

That argument should be eliminated one way or the other.

We suggest the following wording should eliminate any doubt:
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“(3A)Without prejudice to the generality of subsection (2), it is not to be regarded
as clear from the terms of the will that the testator intended otherwise if the
testator provides for a legacy of the residue of the estate to a person other than the
issue of A.”

Section 7 - Liferent: vesting of fee other than on death

We approve of this section and have no comment to make.

Section 8 - Destinations in wills and certain trusts -

There is doubt as to whether this provision has or has not retrospective effect. We
therefore suggest a subsec(3) to exclude retrospective effect as follows:

“(4) This section shall apply only where the revocation of the subsequent will
takes place after this section has come into force.”

People who have prepared wills on the basis that upon A dying vested  in the property B
will inherit should not have their arrangements thwarted by the new provision.

Section 9 - uncertainty of survivorship treated as failure to survive

1) The law proposed in section 9 exists already where the two persons are husband
and wife or civil partners (Succession (Scotland) Act 1964, s.31(1)(a)). This law
amounts to a reversion to the common law which existed before the 1964 Act.

The difficulty with that common law was in relation to inheritance in the absence
of an effective will (intestacy).  The paradigm example was Drummond’s
Judicial Factor v. Her Majesty’s Advocate 1944 S.C. 298 a case in the
Clydebank Blitz where a married couple and two children perished. Order of
death was unknown. Wife intestate but had savings certificates. She had no blood
relatives. Husband’s siblings were unable to claim as no-one could be established
as having survived the other. (e.g. the children could not be established as having
survived their parents) The Crown succeeded in their claim at the expense of the
brothers-in-law/uncles.

This perceived unfairness will recur with the proposal in section 9. The solution is
to provide as follows:

“(2) Where application of the rule in subsection (1) would result in the Crown
succeeding to property as ultimus haeres (ultimate heir), the younger person shall
be treated as having survived the elder.”

184



10

If this has applied in the Drummond’s judicial factor, the children would have
been treated as surviving their parents and their uncles would have inherited rather
than the Crown. This is a fairer solution than the blanket provision suggested.

2) use of the word “uncertain” in subsec(1) is productive of litigation (arguments
over whether something is uncertain) (Lamb v. Lord Advocate 1976 S.C. 110 is
a case giving rise to the argument, and not properly settled). Subsec(1) should say,
“. . . in circumstances where it cannot be established who survived whom . . .”

The issue is of whether survivorship is established is then determined on the civil
standard of proof of a balance of probabilities.

3) Subsection (2) making section 9 “subject to” section 10 is inappropriate. Section 9
is provides a general rule which is not in any way contradicted by section 10. Section
10 makes specific consequential provision as a consequence of section 9 and is
consistent with section 9. There is therefore no need and it would not be proper to
make section 9 “subject to” section 10.

Section 10

This section is concerned with the consequence of section 9 for the situation where there
is a life assurance policy on two (or more) lives and it obliges a pay out to the estate of
the first deceased but by virtue of section 9 neither deceased survived the other (i.e.
neither died first). The aim is to ensure that unless the life policy has provided for a
specific outcome in the situation in section 9, the policy is to pay out equally to the
estates of both deceased.

1) Subsec(1)(b) should state,  “. . . or in circumstances where the order of death
cannot be established,”

This avoids controversy over the word “uncertain” as noted for section 9

2) Subsec(1)(c) should state, “ . . . or (as the case may be) had the order of deaths
been established, the property would have passed or been transferred . . .”

Again this leaves out the difficult word “uncertain”

3) In Subsec(1)(d) the wording “apart from this section and (section 9 if it applies)”
is superfluous and illogical.

Section 9 must apply in the circumstances of section 10 as subsec(1)(b) of section 10
makes clear. The words in brackets would only cause doubt and confusion. The
purpose of subsec(1)(d) is to provide that section 10 applies only if there is no
provision for the situation in subsec(1)(b). Therefore it should state no more than that,
I.e. :
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“(d) no provision has been made in the will or ancillary to the obligation to deal with
the situation mentioned in paragraph (b)”

4) The purpose of subsec(4) is inexplicable and contradictory of subsec(1)(b). It
appears to undermine the whole purpose of section 10. It must be omitted.

Section 11

Paragraph (b) should state, “ . . . . dies in circumstances where it cannot be
established whether the person survived for the specified period . . .”

Again this leaves out the difficult word “uncertain”

Section 12

We approve of this section and have no comment to make.

Section 13: Protection for persons acquiring in good faith and for value

This section is unnecessary and superfluous as its content is covered by the existing
section 17 of the Succession (Scotland) Act 1964 the preservation and minor amendment
of which is covered in the observations on section 19 of the Bill.

Section 17 provides sufficient protection at present for purchasers of heritable property
and the proposed amendment in section 19 to extend it to moveable property will
complete the protection.

Section 14 - Power of sheriff to order sheriff clerk to execute document

This section seeks to give the sheriff remedial powers that already exist in practice or are
unnecessary. In any event the jurisdiction provisions (‘relevant sheriff’) are ill conceived.

Forfeiture is the forfeiture of an inheritance because the heir or beneficiary has killed the
deceased. Following section 17 of the Bill this will occur only at common law.

It can occur that the killing is established only after an executor has distributed the estate
to the killer. In that situation, if the killer has not sold the item of estate to a third party,
the true beneficiaries can raise a court action against the killer seeking transfer to them of
the estate in question - it can include heritable or moveable property. The court action
will be based on unjustified enrichment of the killer (or a donee from the killer).

If the property is heritable property the court action will seek a disposition to the pursuer
of the property. If it is moveable property it will seek delivery of the property (or
payment). The court will be based on the domicile of the killer (or his donee) - not the
domicile of the deceased - that is wholly irrelevant.
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Should the killer (or donee) refuse to execute the disposition or other document necessary
to restitute the heritable property, then the sheriff has already has power under section 87
of the Courts Reform (Scotland) Act 2014 to dispense with the need for the execution and
to order the sheriff clerk to execute the document.

While this does not cover moveable property, in most cases no execution of document is
needed for such and the law at present has remedies (e.g. contempt of court, order for
payment) to deal with the failure to execute transfer forms etc.

Sections 15 to 17

We approve of these sections and have no comment to make.

Section 18 - Errors in distribution: protection of trustees and executors in certain
circumstances

1) This aim of section 18 is to consolidate the existing “protection” to executors in
respect of distributions made in ignorance of beneficiaries whose claims to the estate are
based on illegitimacy or adoption.

However the law already provides general protection in s.32 of the Trusts (Scotland) Act
1921:

the court can relieve a trustee’s liability “wholly or partly” if in making the wrongful
distribution (described as a “breach of trust”)  he acted “honestly and reasonably, and
ought fairly to be excused for the breach of trust”. Section 32 is extended to all types
of executor by s.2 of the Executors (Scotland) Act 1900 and s.20 of the Succession
(Scotland) Act 1921.

This test of “honest and reasonable action that ought fairly to be excused” gives the
court maximum flexibility to ensure a just result and does not place undue burdens on
the executor/trustee in administration.

While consolidation is desirable it should not cause confusion or uncertainty.

Section 32 being the general provision giving “protection” to trustees and executors,
there should be a subec(1) in s.29A at the outset stating,

“(1) This section is without prejudice to section 32 of this Act.”

That will direct the reader to section 32 which is the principal provision and make it clear
that nothing in the more restrictive immunity in section 29A should prejudice any relief
under section 32.
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2) In the existing subsec(1) the wording should be “ . . . for any error in the distribution of
any property heritable or moveable, vested in the person as trustee if . . .”

This is to ensure consistency with the rest of the 1921 Act. The distribution of income
is the distribution of moveable property in terms of the Act.

3) Turning to the subs(1)(a) this should include “or gender” to take account of s.17 of the
Gender Recognition Act 2004 which should also be repealed also in respect of Scotland
(assuming this is not a reserved matter for UK Parliament)

4) In subs(1)(b)(ii) we suggest for additional clarity, both in relation to timing of the
“court order” and the procedure to be followed.

“with the prior authorisation of the court granted on a petition made to it.”

5) subs(3)
This should refer to s.17 of the Succession (Scotland) Act 1964 for reasons discussed
below in relation to section 19 in the Bill.

6) the “court” for the purposes of the new s.29A should be the same as for s.32.
There should therefore be a further subsection stating,

“(  ) In this section “court” has the meaning given in subsection (2) of section 32 of
this Act.”

Section 19 - Protection of persons acquiring title

The law should remain easy to find and preferably to be found in the one place.
Fragmentation should be avoided where possible. The principal code for executry
administration and its consequences is Parts III to VI (ss.14 to 37) of the Succession
(Scotland) Act 1964.

1) There already is provision in s.17 of the 1964 Act dealing with what is in s.19. The
only defect in s.17 is that it is restricted to heritable property (land and buildings) and
does not extend to moveable property.

Given that it the prime place of resort it should be retained and given the necessary
(minor) alteration as follows:

“(1) In section 17 of the Succession (Scotland) Act 1964, after “heritable” insert “or
moveable”.”

2) Section 17 already gives protection to purchasers from beneficiaries who have
received distributions from an executor in error. A distribution from an executor in error
because the provision under which the distribution was made was subsequently rectified,
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is on received in error. Therefore a purchaser from such a beneficiary (receiving in error)
is already protected by section 17.

There is no need to make any further change to section 17. Even if contrary to our
suggestion section 17 should not be retained, subs(2) (b) is for the reason stated above
covered by subs (2) (c). Subs(2)(b) should therefore be omitted.

Section 20 - Gifts made in contemplation of death

We recall the goals of the Committee are to make the law clearer and more consistent.
The donatio mortis causa whereby a gift is transferred to the estate of a donee but with
the donor having a power of claw back (a) should the donee predecease him or (b) if the
gift is revoked before the donor’s death, is obscure and outdated.

However subsection (2) does not make sense. It is wholly unclear what is meant by a
“conditional gift in contemplation of death” other than a donatio mortis causa.

There is nothing to stop a person from making a gift that is conditional. In other words it
takes effect upon the fulfilment of the condition. Until the condition is fulfilled the item
gifted remains in the estate of the donor. Once it is fulfilled and the item is delivered to
the donee the item leaves the estate of the donor and enters the estate of the donee.

All of that is clear. What is unclear is what scenario is intended by the words “in
contemplation of death”.

A gift may be made for whatever reason. Impending death may be one of them. But that
is no reason to place such a gift in a special position. It has none now and should not have
one in the future. If a gift is to take effect on death, then it is in truth a legacy/bequest in a
will.

Subsection (2) should be omitted.

Section 21

We approve of this section and have no comment to make.

Section 22

We approve of this section and have no comment to make.

Section 23 - interpretation

1) definition of “estate” : this should mirror so far as possible the definition of “estate” in
s.36(2) of the 1964 Act which as already mentioned in the principal piece of legislation in
this area.
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At present it is a little circular. It should also make it clear beyond doubt that both
heritable and moveable property is covered and that tenancies are covered.

So we suggest, for the first line in the definition to read  “. . . is a reference to the whole
property heritable or moveable belonging to the person . . . .”

2) definition of “property”: this should state “. . . any interest in heritable or moveable
property”

Schedule

1) for reasons already discussed s.17 of the 1964 Act should be retained (see section 19
observations)

2) if repeal of those is deemed to be necessary then there should also be repeal of s.17 fo
the Gender Recognition Act 2004 in so far as it applies to Scotland

3) the last two repeals are appropriate.

Question 2

Our suggestions for insertions into the Bill are set out above, in answer to question 1. We
have no other suggestions to make for insertions into this Bill.

Question 3

The Bill will improve the law of succession by -
- allowing the law to meet the expectations of persons in Scotland inheriting

property (sections 1, 3 to 11)
- consolidating various disparate statutory provisions (sections 2, 18
- giving greater flexibility for inheritance by an unlawful killer (sections 15 and

16)
- allowing clarification of uncertainty in the law (sections 12 and 19)
- repealing out of date law (sections 17, 20 and 21).

Question 4

Our concerns about the Bill are set out in response to question 1 to which we refer.

Question 5

We can see no adverse financial implications from the Bill.

Question 6
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We see no equality issues arising from the Bill, especially if effect is given to our
suggestion in relation to section 18 - see our point 3).

Conclusion

TrustBar would be happy to send representatives to appear before the Committee or assist
further in connection with this significant Bill.

Nicholas Holroyd, LLB, BCL, TEP, as Chairman of TrustBar.

(I gratefully acknowledge the very substantial contribution from David Bartos, immediate
past chairman of TrustBar and co-author of Bartos and Meston on the Succession
(Scotland) Act 1964 (6th Ed)).

APPENDIX

We attach sections 8 and 9 of the Law Reform (Miscellaneous Provisions) (Scotland) Act
1985 which contain the existing provision for rectification of lifetime trust deeds.
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8.— Rectification of defectively expressed documents.
(1) Subject to section 9 of this Act, where the court is satisfied, on an application made to
it, that—

(a) a document intended to express or to give effect to an agreement fails to express
accurately the common intention of the parties to the agreement at the date when it
was made; or
(b) a document intended to create, transfer, vary or renounce a right, not being a
document falling within paragraph (a) above, fails to express accurately the intention
of the grantor of the document at the date when it was executed,

it may order the document to be rectified in any manner that it may specify in order to
give effect to that intention.

(2) For the purposes of subsection (1) above, the court shall be entitled to have regard to
all relevant evidence, whether written or oral.

(3) Subject to section 9 of this Act, in ordering the rectification of a document under
subsection (1) above (in this subsection referred to as “the original document”), the court
may, at its own instance or on an application made to it and in either case after calling all
parties who appear to it to have an interest, order the rectification of any other document
intended for any of the purposes mentioned in paragraph (a) or (b) of subsection (1)
above which is defectively expressed by reason of the defect in the original document.

(3A) If a document is registered in the Land Register of Scotland in favour of a person
acting in good faith then, unless the person consents to rectification of the document, it is
not competent to order its rectification under subsection (3) above.

(4) Subject to sections 8A and 9(4) of this Act, a document ordered to be rectified under
this section shall have effect as if it had always been so rectified.

(5) Subject to section 9(5) of this Act, where a document recorded in the Register of
Sasines is ordered to be rectified under this section and the order is likewise recorded, the
document shall be treated as having been always so recorded as rectified.

(6) Nothing in this section shall apply to a document of a testamentary nature.

(7) It shall be competent to register in the Register of Inhibitions and Adjudications a
notice of an application under this section for the rectification of a deed relating to land,
being an application in respect of which authority for service or citation has been granted;
and the land to which the application relates shall be rendered litigious as from the date of
registration of such a notice except that this subsection is subject to subsection (8A)
below

(8) A notice under subsection (7) above shall specify the names and designations of the
parties to the application and the date when authority for service or citation was granted
and contain a description of the land to which the application relates.
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(8A) A notice under subsection (7) above registered on or after the date on which section
67 of the Land Registration etc. (Scotland) Act 2012 (asp 5) (warrant to place a caveat)
comes into force shall not have any effect in rendering litigious any land for which there
is a title sheet in the Land Register of Scotland or in placing in bad faith any person
acquiring such land.

(9) In this section and section 9 of this Act “the court” means the Court of Session or the
sheriff.

9.— Provisions supplementary to section 8: protection of other interest.
(1) The court shall order a document to be rectified under section 8 of this Act only
where it is satisfied—

(a) that the interests of a person to whom this section applies would not be adversely
affected to a material extent by the rectification; or
(b) that that person has consented to the proposed rectification.

(2) Subject to subsections (2A) and (3) below, this section applies to a person (other than
a party to the agreement or the grantor of the document) who has acted or refrained from
acting in reliance on the terms of the document with the result that his position has been
affected to a material extent.

(2A) This section does not apply where the document to be rectified is a deed registered
in the Land Register of Scotland.

(3) This section does not apply to a person—
(a) who, at the time when he acted or refrained from acting as mentioned in subsection
(2) above, knew, or ought in the circumstances known to him at that time to have been
aware, that the document failed accurately to express the common intention of the
parties to the agreement or, as the case may be, the intention of the grantor of the
document; or
(b) whose reliance on the terms of the document was otherwise unreasonable.

(4) Notwithstanding subsection (4) of section 8 of this Act and without prejudice to
subsection (5) below, the court may, for the purpose of protecting the interests of a
person to whom this section applies, order that the rectification of a document shall have
effect as at such date as it may specify, being a date later than that as at which it would
have effect by virtue of the said subsection (4).

(5) Notwithstanding subsection (5) of section 8 of this Act and without prejudice to
subsection (4) above, the court may, for the purpose of protecting the interests of a person
to whom this section applies, order that a document as rectified shall be treated as having
been recorded as mentioned in the said subsection (5) at such date as it may specify,
being a date later than that as at which it would be treated by virtue of that subsection as
having been so recorded.
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(7) Where a person to whom this section applies was unaware, before a document was
ordered to be rectified under section 8 of this Act, that an application had been made
under that section for the rectification of the document, the Court of Session, on an
application made by that person within the time specified in subsection (8) below, may—

(a) reduce the rectifying order; or
(b) order the applicant for the rectifying order to pay such compensation to that person
as it thinks fit in respect of his reliance on the terms of the document or on the title
sheet.

(8) The time referred to in subsection (7) above is whichever is the earlier of the
following—

(a) the expiry of 5 years after the making of the rectifying order;
(b) the expiry of 2 years after the making of that order first came to the notice of the
person referred to in that subsection.
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Introduction 
 
The Law Society of Scotland aims to lead and support a successful and respected Scottish 

legal profession.  Not only do we act in the interest of solicitor members but we also have a 

clear responsibility to work in the public interest. That is why we actively engage and seek 

to assist in the legislative and public policy decision-making process. 

 

The Trusts and Succession Law sub-committee of the Law Society of Scotland ( the 

committee ) welcomes the opportunity to provide comments on the Succession (Scotland) 

Bill and has the following observations to make. 
 

General comments 
 

The Law of Succession in Scotland is one of our most fundamental bodies of law, 

potentially affecting the lives of every citizen.  The opportunity to amend it does not arise 

often.  As such, we have a collective responsibility to ensure that it is done efficiently, 

effectively and with the objective of serving the people of Scotland well for generations to 

come.  The committee notes that as well as the current bill, the Scottish Government is 

Succession, presumably with the intention of bringing forth another piece of legislation. 

 

The committee would recommend that the government considers bringing forward a 

consolidating Act to provide practitioners and lay people alike with the clarity required for 

this area of law to ensure that citizens are equipped with the knowledge they require to 

allow their testamentary wishes to be properly fulfilled.   

 

The role that solicitors play in achieving this cannot be understated and m

provisions will influence how practitioners draft wills.  As a result, the committee is 

concerned that the ancillary provisions section of this bill would allow it to be amended by 

regulations.  Even using the affirmative procedure, subordinate legislation is not easily 

picked up; it also deserves the attention of the full Parliamentary procedure.  This could 

potentially undermine the confidence citizens are required to place in the profession to give 
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effect to their wishes and we therefore recommend that if this bill should require to be 

amended, it should be done so through primary legislation only. 

 
Specific comments 
 

Sections 1 and 2 
 

The situation the committee envisages is the forgotten will, leaving everything to the spouse 

who is no longer the spouse at time of death.  The committee generally supports these 

provisions; however we would point out that they would not permit an ex-spouse to be 

validly appointed as the guardian of any child brought into the marriage under a will signed 

during the marriage, and that he or she would require to apply to the court.  Given that it is 

unlikely that someone drafting a will would include a provision as forward-

appointment of A as guardian will apply notwithstanding any future divorce, dissolution or 

annulment of my marriage to A there will be 

cases where such an individual is the suitable choice for guardian.   

 
The committee suggests or 
persons  is not unknown for business premises to be owned with a special 

destination involving 4 or more people involved in the business.  

 
The committee also suggests that section 2 should specify that the testator either died 

domiciled in Scotland or has heritable property in Scotland. 

 
Section 3 
 
The committee notes that opinion is still divided on the principle of rectification of a will.  In 

carried out accordingly.  In more straightforward cases we suggest that the test for whether 

or not rectification should be considered should 

the time he or she made the will.  However, this raises some issues when considering 

situations where someone has downloaded a template for a will from the internet or hand-

writes a will.  The benefit of instructing a draft is that there is usually supporting evidence to 
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  As a result, the committee is of the view that until this 

provision is enacted and gives rise to litigation, it is unclear exactly what could be achieved. 

The committee suggests 

non-standard circumstances identified above. 

 

The committee also suggests that the 

should jurisdiction in relation to 

petitions for the appointment of executors and applications for confirmation is presently 

based on domicile. 

 
Section 4 
 

The committee agrees with this provision. 

 

Section 5 
 

 

expectation.   As such, the committee believes that there may be scope for confusion 

between revocation and reduction for a specific reason, such as the incapacity of the 

testator, in which case revival would be expected.  We therefore suggest that the section 

does not apply where a subsequent will is reduced by the court.  Furthermore, while 

revocation can be effected by more than just a subsequent will, this section should specify 

that the provision would apply to revocation by a subsequent will only (i.e. express 

revocation by the testator).  

 

In its response to the consultation preceding the bill, the committee also expressed the view 

that it was not a good idea for an earlier revoked will to be revived if the testator 

subsequently revoked the will containing the revocation.   

 
Section 6 
 

hat 

is clarified to include (or expressly exclude) adopted or step-children.  The current definition 
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in section 6(6) is not helpful and it would be undesirable if this section could allow a 

 

 

We would also draw attention to the fact that the effects of this provision if it were to apply 

to all deaths after the Act comes into force versus the effects on all wills drawn up after this 

date would be very different.  We would suggest that further thought is given as to which is 

preferable, and the provision amended accordingly. 

 

Section 7 
 

The committee agrees with this provision. 

 
Section 8 
 

The committee agrees with this provision. 

 
Section 9  
 

The committee does not object in principle to the proposal to replace the current rule in 

relation to situations where two or more persons die in circumstances where the order of 

their deaths is uncertain.   

 

the main consideration here is that the law provides certainty. 

While the current rule has two exceptions, which (given the fortunately rare occurrence of 

situations where order of death is uncertain) are arguably more likely to occur than the rule 

itself, the new rule would provide equal certainty but would admit fewer exceptions to its 

application, which may be preferable.  Another advantage of the proposed revised rule is 

that it will apply to cohabitants as well as spouses.  Although the new rule is more likely to 

cause intestacy than the old, this is itself not necessarily a reason to object to it.  That said, 

the committee is unsure how this will sit with the traditional viewpoint of the Scottish Courts 

against intestacy when interpreting wills.   
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One issue which is left uncertain is the position in private international law, where 

succession may be determined by property rules determined by the location of the property. 

The committee understands that it was decided not to legislate on this issue.  While the 

effects of this are by no means restricted to those arising on a common calamity, it is one 

area where the new Scottish rule might have a bearing on property whose disposition is 

determined by foreign (including English) rules of property law. 

 
Section 10 
 

This section is more of a departure from the Scottish Law Commission (SLC) 

recommendation preceding it than the previous section, in that it covers all situations where 

a testator makes provisions in his will, or the position where an obligation requires that 

property be transferred as required by the provision.   An example given in the  2009 

Report concerned the payment of proceeds of an insurance policy on the life of a 

deceased. The provision may also become relevant where (for example) a liferent comes to 

an end and the fee is payable to fiars then surviving.  

 

The committee assumes t

trust provisions, as well as under unilateral promises and contracts and presumably under 

survivorship destinations as well.  

trust and other unilateral obligations, but perhaps that should be made clear. The provision 

in the 2009 Report simply requires that property is to pass  not the means or directions 

under which it is to pass. 

 

Looking at the interaction of sections 9 and 10, the committee is of the view that subsection 

(4) could cause difficulties in this regard. Section 10 is not to apply where the testator dies 

simultaneously, or the order of deaths is uncertain, with other members of the affected 

group.  If it is appropriate to exclude the testator in situations where a will is involved, the 

committee suggests that it would also be appropriate in cases of survivorship destinations 

and lifetime trusts.  However, the exact purpose of this exclusion is a little hard to discern. 
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By way of example, which also illustrates the general effects of the new rules, if an 

unmarried couple have wills in favour of each other, whom failing their (two) children and 

they are both killed in a common calamity, neither is presumed to survive the other and the 

children will take (rather than the beneficiaries of the younger taking). The result is the 

same, but by a different route. 

 

If all four are killed together, the operation of section 10 is excluded by section 10(4); 

section 9 thus applies and complete intestacy is likely to be the result.  It is not clear that 

  

 

It does not seem automatically to be a material problem if both sections 9 and 10 were to 

apply to certain common calamities. If section 10 were to apply even where the testator was 

involved in the common calamity, then equal division among the estates of the affected 

group would seem at least as fair as intestacy. But if this were pursued, it would have to be 

made absolutely clear that both section 9 and section 10 could be applicable in appropriate 

circumstances. 

 

Section 11 
 
The committee agrees with this provision. 

 
Section 12  
 

The committee agrees with this provision but would point out that legal rights are not 

technically a right of succession, as classically defined.  We would suggest that the 

provision is amended to expressly include legal rights within the definition for the purpose of 

this section. 
 
Section 13 
 
The committee agrees with this provision. 
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Section 14 
 
This raises same issue as in section 3

 

 

Section 15 
 

The committee questions whether it is within the legislative competence of the Scottish 

Parliament to amend the Forfeiture Act 1982, given that it is a UK statute.  Subject to this 

point, the committee is of the view that the section needs to be defined as only applying 

where the deceased in domiciled in Scotland.  The committee would also observe that it is 

not clear from the section whether the court would be granting total relief from forfeiture 

rule.  It appears to give the court discretion.   

 
Section 16 

 

This is consequential to section 15.  The committee has no additional comments to make. 

 
Section 17 
 

The committee agrees with this provision. 

 
Section 18 

 

The committee agrees with this provision. 

 

Section 19 
 
The committee agrees with this provision. 

 
Section 20 
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As currently drafted, the committee does not think it is clear how subsections (1) and (2) 

interact.  While subsection (1) states that donation mortis causa is to be abolished, 

subs does not prevent the making of a conditional gift in contemplation of death 

other than as a donation mortis causa The provisions seem to suggest that someone can 

still make a conditional gift in contemplation of death but it will not be available to meet 

claims of creditors of the deceased nor will it form part of the legitim fund (leaving aside the 

fact that legal rights are the subject of proposed reform).   

 

Further clarity on this section would be appreciated. 

 

Section 21 
 
The committee agrees with this provision. 

 
Section 22 
 
The committee agrees with this provision. 

 
Section 23 
 
The committee agrees with this provision. 

 
Section 24 
 
The committee agrees with this provision. 

 
Section 25 
 

The committee would refer to its comments in the introduction of this paper on the provision 

that would allow this piece of legislation to be amended by secondary legislation, which in 

 and subsequent scrutiny. 
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Section 26 
 
The committee would refer again to its comments under section 6 about the timing of the 

bill and its effect on all deaths following enactment of the legislation as compared with all 

wills drawn up after its enactment. 

 

Provisions not in bill 
 

The committee appreciates that this bill does not provide the only opportunity to implement 

there are certain elements that appear to have been overlooked for inclusion in the bill that 

we would suggest are revisited.  For example: 

 

Bonds of caution 

 

This subject forms part of the next consultation.  The committee recommends that any 

subsequent measure makes provision for amending the current system. 

 

Conditio si testator  

 

The committee is persuaded by the academic view that this is a valuable protection for 

minors from being disinherited.  Particularly given recent judicial consideration of this issue, 

we suggest that it merits further consideration. 
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First Class 
Clerk to the Delegated Powers &  
Law Reform Committee 
Chamber Office, Room T1.01 
Scottish Parliament 
EDINBURGH 
EH99 1SP 

   
  Date:     13th August 2015 

 
 
 
 
 
 
Dear Sir/Madam 
 
Consultation on the Law of Succession 
 
The extension of legal rights to heritable property as a fixed share regardless of age and other 
circumstances would provide an unfair, inflexible and restrictive legacy to the people of Scotland. 
 
In the first place it is manifestly unfair and prejudicial where Wills have already been made and there has 
been planning for property or finance on the basis of the existing law so that any changes which should 
be made should only affect Wills or deeds executed on or after a certain future date. 
 
In my experience in over 30 years as a solicitor in Scotland, the situation with grown up children, who 
may be better off than the deceased parent, should not be regarded as the same as dependent or needy 
children entitled to fixed shares of estates.  The positio
potential right to apply for reasonable financial provision is a different matter.  The position of relatively 
wealthy grown up children do not require rights to be extended to heritage as well as other property. 
 
There are also a number of second marriages in Scotland where children of a first marriage to one of the 
spouses could make a claim to property belonging to a spouse such that the house in which the couple 
lived may have to be sold to settle the claims of children who may be better off than the widow or widower 
who is one half owner of a property.  In such circumstances the freedom to be able to direct what should 
happen to your property, which is known as the freedom of testation, is a fundamental freedom which 
should continue to be provided to the people of Scotland. 
 
Yours faithfully 
 
 
 
 
 
Paul R McGregor 
Partner 
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Introduction 

1. At its meetings on 1 and 22 September 2015 the Delegated Powers and Law 
Reform Committee considered the delegated powers provisions in the Succession 
(Scotland) Bill at Stage 1 (“the Bill”)1.  

2. As lead committee for the Bill the Delegated Powers and Law Reform Committee 
will consider and report on the general principles of the Bill. In addition to carrying 
out the role of lead committee, under rule 9.6.2 of Standing Orders the Committee 
is required to consider and report upon any provisions in the Bill which confer 
power to make subordinate legislation. The Committee may also consider and 
report on any provision in such a Bill conferring other delegated powers. 

3. This report relates solely to the Committee’s consideration of the delegated 

powers provisions in the Bill.   
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Overview of the Bill 

4. The Bill was introduced on 16 June 2015 by the Cabinet Secretary for Justice. 

5. The Bill partly implements recommendations of the Scottish Law Commission in 
their “Report on Succession 2009”, which were carried forward from an earlier 

report of 1990. The Bill implements the more technical aspects of the 
Commission’s recommendations, aimed at addressing a number of anomalies in 

the current legal framework - rather than the more comprehensive proposals to 
reform the law of succession in their wider report.  

6. The Scottish Government consulted on its recommendations to modernise and 
clarify the law of succession from August 2014 to 7 November 2014.  The principal 
statute which regulates the law of succession in Scotland is the Succession 
(Scotland) Act 1964. This Bill however consists of free-standing provisions, and 
amendment or repeal of certain other enactments. (There is, however, some 
consequential repeal of a few provisions of the 1964 Act).             

7. The Bill contains a series of technical reforms to the law of succession.  

8. In outline, the provisions of the Bill: 

 reform the effects of divorce, dissolution of a civil partnership or annulment of 
marriage, upon a will or a “special destination”. By a “special destination”, 

property may be transferred to a person A, whom failing person B, by way of 
a destination provision in a will, or in a trust taking effect during the lifetime of 
the person creating the trust (sections 1 and 2); 

 establish a process for rectification of a will in certain circumstances, to give 
effect to the intentions of a testator. (A testator is a person who makes a will). 
There is also reform of the law relating to revival of a revoked will (sections 3 
to 5); 

 close some jurisdictional gaps to ensure that the Scottish courts have 
jurisdiction where the applicable law is Scots law (section 22); 

 reform how testamentary rules on survivorship should operate in Scotland, 
where there is uncertainty as to the order of the death of persons. There are 
also other reforms of technical rules related to survivorship, and situations 
where a person who might otherwise benefit from a will fails to survive the 
testator (sections 6 to 11, 24); 

 reform the law relating to forfeiture. The forfeiture rule is a common law, 
public policy rule. In certain circumstances, the rule precludes a person who 
has unlawfully killed another from benefitting as a result of that killing 
(sections 12 to 17);  
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 reform estate administration to put in place certain protections for trustees 
and executors who act in good faith, and for persons acquiring title in good 
faith (sections 18 and 19); and 

 abolish the distinct legal entity known as “donations mortis causa” (gifts 

made in contemplation of death). The right at common law of a widow and 
family to claim an allowance for “mournings” for certain items from the estate 

of the deceased is also abolished (sections 20 and 21). 
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Delegated Powers Provisions 

9. The Scottish Government provided the Parliament with a memorandum on the 
delegated powers provisions in the Bill (“the DPM”)2 . 

10. The Committee considered the delegated powers in the Bill. At its first 
consideration of the Bill, the Committee determined that it did not need to draw the 
attention of the Parliament to the delegated powers in the following provision:   

 Section 26 – Commencement. 

11. At its meeting on 1 September, the Committee agreed to write to the Scottish 
Government to raise questions on the remaining delegated power in the Bill, 
contained in section 25. This correspondence is reproduced at the Annexe. The 
Committee’s comments and recommendations on this power are detailed below. 
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Recommendations 

12. The Committee comments on the remaining power in the Bill as follows:  

Section 25 – Ancillary Provision  
 
Power conferred on:  the Scottish Ministers  
Power exercisable by:   Regulations  
Parliamentary procedure:  Affirmative where provision textually amends 

primary legislation, otherwise negative  
 

Provision  

13. This section confers ancillary powers on the Scottish Ministers, to make 
supplementary, incidental, consequential, transitional, transitory or saving 
provision as they consider appropriate for the purposes of, in connection with, or 
for giving full effect to any provision of the Bill.   

14. Subsection (2) provides that the regulations may modify any enactment (including 
provision in the Bill), and may make different provision for different purposes. 

Comment 

15. The Committee has seen in earlier Bills that there are differences in the wording of 
ancillary powers in the nature of section 25 of this Bill. The Committee  reported in 
the following terms in relation to the ancillary powers contained in the Tribunals 
(Scotland) Bill at Stage 1 (the powers now being contained in section 80 of the 
2014 Act): 

 “The Committee observes that there appears to be a lack of consistency in 

the formulation of ancillary powers in Government Bills. That may well be 
justifiable but no explanation has been provided regarding how the Scottish 
Government selects which formulation to use in each case. Parliament is 
accordingly being asked to grant powers which are expressed in different 
ways, and which presumably have different meanings, without a 
justification for that having been provided.” 

16. The wording of section 25(1) of this Bill differs from, for example, that in section 
97(1) of the Community Empowerment (Scotland) Bill (as passed). Section 25(1) 
refers to ancillary provisions “as they consider appropriate”, but section 97(1) 
refers to ancillary provisions “as they consider necessary or expedient”.  Section 

25(1) states “in connection with”, but section 97(1) states “in consequence of” any 
provision of the Bill.  

17. The Committee therefore asked the Scottish Government to explain why the 
different formulation used in section 25(1) is appropriate, and what the effect of 
the provision is. The Committee also asked if an explanation could be provided of 
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the principles or considerations which are used currently, in deciding how to frame 
the ancillary powers that may be proposed in particular Bills. 

18. In its written response to the Committee, the Scottish Government states that 
consistency is one of the things it considers desirable in Bills. But the main goal is 
achieving certainty of legal effect in the clearest language possible.  

19. The Government’s response also confirms that a drafting policy document on 
ancillary provision sections is being considered, and whether and to what extent 
the drafting of such sections can be standardised remains to be determined. The 
view is taken that in the absence of agreed standardised wording, minor variations 
of wording “do not necessarily signify differences of legal effect”.  The response 
comments further that not all ancillary provisions are intended to achieve the same 
effect. The extent of the proposed ancillary powers may depend on the proposed 
scope or length of a particular Bill. 

20. The Committee notes initially that the written response only provides a partial 
answer to the Committee’s query as to the principles or considerations which the 
Scottish Government has used in proposing the powers in section 25 of this Bill, 
and equally to the query as to the particular effect of the section.  It is stated that 
in respect of this Bill, it is anticipated that use may need to be made of all the 
“ancillary elements” of the power, so these are all included.  

21. The written response therefore provides an explanation as to why the section 
refers to the power to make “supplementary, incidental, consequential, 

transitional, transitory or saving provision”. However it does not explain the effect 

of the differences in wording which are indicated at paragraph 14 above (for 
example as between this Bill and the Community Empowerment (Scotland) Bill) - 
or why in that respect particular wording has been chosen for section 25. That 
wording concerns the consideration which the Scottish Ministers must undertake 
before making any ancillary provision (for example, whether it is considered to be 
necessary, or expedient, or appropriate, for the purposes of provision in the Bill). 
The wording also concerns how any ancillary provisions which might be proposed 
under the Bill must relate, or connect to, or be in consequence of, the provisions 
within the Bill. 

22. The Committee notes (as a positive aspect) that section 25 of this Bill is on 
substantially the same terms as the ancillary provision in section 5 of the Legal 
Writings (Counterparts and Delivery) (Scotland) Act 2015.  Both that Act and this 
Bill implement relatively technical reforms of Scots private law, as recommended 
by the Scottish Law Commission. Even on a comparison with section 5 of the 
2015 Act however, there are minor differences in the drafting. (Section 25(1) 
mentions “the purposes of” twice, and section 5(1) ends differently with “or for 

giving full effect to this Act”.)     

23. The Committee accepts, in principle, that an ancillary powers provision is 

appropriate to this Bill. It is also content that the exercise of the powers is 

subject to the affirmative procedure, where the provision would textually 
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amend primary legislation, and otherwise the negative procedure would 

apply.   

24. In relation to the general issue of the consistency of drafting of ancillary 

powers provisions however, the view of the Committee remains the same as 

reported (some time ago) in relation to the ancillary powers in the Tribunal 

(Scotland) Bill at Stage 1. The Committee acknowledges that there may be 

reasons, relative to a specific Bill, why the ancillary powers should be 

framed in a particular way. It may also be appropriate on occasion that there 

should be differences in the effect of ancillary powers, as between particular 

Bills.  However, where the Parliament is being asked to grant ancillary 

powers which are expressed in different ways, the effect of the drafting 

which is proposed ought to be explained, and why that drafting is 

appropriate for the Bill in question. Where the effect is intended to be the 

same, there should be consistency in drafting.    

25. The Committee welcomes that the Scottish Government is working on a 

drafting policy document on ancillary powers provisions, and recommends 

that the work on this document is expedited.        
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Annexe 

Correspondence with the Scottish Government— 

On 2 September 2015, the Delegated Powers and Law Reform Committee wrote to 
the Scottish Government as follows: 
 

1. The Delegated Powers and Law Reform Committee considered the above Bill on 
Tuesday 1 September and seeks an explanation of the following matters: 

Section 25 – Ancillary Provision  
 
Power conferred on:           the Scottish Ministers  
Power exercisable by:            Regulations  
Parliamentary procedure:  Affirmative where provision textually amends 

primary legislation, otherwise negative  
 

2. This section confers ancillary powers on the Ministers, to make supplementary, 
incidental, consequential, transitional, transitory or saving provision as they 
consider appropriate for the purposes of, in connection with, or for giving full effect 
to any provision of the Bill.   

3. The Committee has seen in some earlier Bills a discrepancy in the wording of the 
ancillary powers. The differing approach to the drafting of ancillary powers can 
again be seen, by comparing the powers in this Bill, with those in section 97(1) of 
the Community Empowerment (Scotland) Bill, as passed. The Delegated Powers 
Memorandum does not explain why the differing approach is taken. 

4. The Committee therefore seeks an explanation from the Scottish Government in 
relation to the ancillary powers in section 25(1): 

5. The Committee reported in the following terms in relation to the ancillary powers 
contained in the Tribunals (Scotland) Bill at Stage 1 (the powers now being 
contained in section 80 of the 2014 Act): 

―The Committee observes that there appears to be a lack of consistency in 
the formulation of ancillary powers in Government Bills. That may well be 
justifiable but no explanation has been provided regarding how the Scottish 
Government selects which formulation to use in each case. Parliament is 
accordingly being asked to grant powers which are expressed in different 
ways, and which presumably have different meanings, without a justification 
for that having been provided.‖ 

6. The wording of section 25(1) of this Bill differs from, for example, that in section 
97(1) of the Community Empowerment (Scotland) Bill (as passed). Section 25(1) 
states “as they consider appropriate” but section 97(1) states “as they consider 
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necessary or expedient”.  Section 25(1) states “in connection with”, but section 

97(1) states “in consequence of”.    

7. The Committee therefore asks the Scottish Government to explain why the 
different formulation used in section 25(1) is appropriate, and what the effect of 
the provision is (in comparison with the formulation used in, for example, section 
97(1) of the Community Empowerment (Scotland) Bill). The Committee observes 
that if it is intended that the effect of these ancillary powers is intended to be the 
same, then the same wording ought to be used, for consistency.   

8. The Committee asks the Scottish Government to provide an explanation of the 
principles or considerations which are used currently, in deciding how to frame the 
ancillary powers that may be proposed in particular Bills. 

On 15 September, the Scottish Government responded as follows: 
 
Thank you for your letter of 2 September.  

The Committee raise a question about the consistency of the drafting approach 
adopted in this section compared with the drafting of similar provisions in other Bills 
currently before, Parliament and in past Bills. 

Consistency is one of the things the Scottish Government considers desirable in Bills. 
But it is not the only, or even the main, goal - which is achieving certainty of legal effect 
in the clearest language possible. The importance of consistency is that it can assist in 
achieving certainty and clarity. 

Where possible, the Scottish Government aim to avoid unnecessary differences in the 
drafting of common provisions. As the Committee may be aware, "drafting policies" on 
provisions setting .out short titles and conferring powers to make subordinate legislation 
have been prepared and made available to interested parties, including the 
Parliament's Non-Government Bills Unit, the Parliament's own legal advisers and the 
Scottish Law Commission's in-house parliamentary counsel. These policies seek to 
standardise, where appropriate, the drafting of the provisions to which they relate. 

A drafting policy on ancillary provision sections is being considered. That work is on-
going, and whether and to what extent the drafting of such sections can be 
standardised remains to be determined. In the absence of agreed standardised 
wording, however, minor variations - such as those the Committee identifies in the Bills 
presently under consideration - do not necessarily signify differences of legal effect. 

It is also the case that not all ancillary provision sections are intended to achieve the 
same effect. The powers in some Bills have been wider or narrower than the powers in 
other Bills. In other Bills, no ancillary provision is included where it is considered 
unnecessary. In this Bill, we anticipate that we may need to make use of all the 
"ancillary" elements of the power, so have included them all. 

While powers to make ancillary provisions are commonly included in Bills, the extent of 
the power conferred in each case depends largely on the rest of the Bill to which the 
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power is ancillary. In a comparatively short Bill such as the Succession Bill, what can be 
done is determined by the limited area of law dealt with by the Bill. In the case of a 
longer Bill such as the Land Reform Bill, more might be done under the power, given 
the wide number and range of topics in the Bill. 

To conclude, we consider the formulation of the power in section 25 to be appropriate in 
the context of this Bill and we will continue to liaise with interested parties, including the 
Parliament, to establish the extent to which the drafting of ancillary provisions can be 
standardised. 

I hope this information is of assistance to the Committee. 
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1 The Succession (Scotland) Bill as introduced is available at the following website: 
http://www.scottish.parliament.uk/S4_Bills/Succession%20(Scotland)%20Bill/b75s4-introd.pdf 
 
2 The Succession (Scotland) Bill Delegated Powers Memorandum is available at the following website: 
http://www.scottish.parliament.uk/S4_Bills/Succession%20(Scotland)%20Bill/Delegated_Powers_Memor
andum.pdf 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Parliamentary Year 5, No. 47 Session 4 
 

Meeting of the Parliament 
 

Wednesday 11 November 2015  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Succession (Scotland) Bill: The Minister for Community Safety and Legal Affairs (Paul 
Wheelhouse) moved S4M-14768—That the Parliament agrees to the general principles 
of the Succession (Scotland) Bill.  
 
After debate, the motion was agreed to (DT). 
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Succession (Scotland) Bill:  
Stage 1 

The Deputy Presiding Officer (Elaine Smith): 
The next item of business is a debate on motion 
S4M-14768, in the name of Paul Wheelhouse, on 
the Succession (Scotland) Bill. 

14:40 
The Minister for Community Safety and 

Legal Affairs (Paul Wheelhouse): I am pleased 
to open the debate on the Succession (Scotland) 
Bill. I thank those who submitted evidence, and I 
thank the convener, members and clerks of the 
Delegated Powers and Law Reform Committee for 
the committee’s detailed scrutiny of the bill at 
stage 1. I am also grateful to the Scottish Law 
Commission, whose “Report on Succession”, 
which was published in 2009, formed the basis of 
the bill. 

This is the second bill to be considered under 
the SLC bill procedure, and I for one am very 
encouraged by the measured and robust process 
that is in place to scrutinise such bills. The SLC bill 
process is doing the important job of getting good 
law reform into statute, and it is clearly a process 
that we can have confidence in for the future. I 
very much welcome the committee’s support for 
the general principles of the bill and its detailed 
and helpful report. 

The bill aims to make the relevant parts of the 
law clearer, fairer and more consistent. On paper, 
the provisions might at first glance seem dry and 
technical, but it was clear from the evidence that 
the bill contains many improvements to the law on 
succession that are long overdue and which will 
be welcomed by the legal profession and, I hope, 
the wider public. 

The provisions in the bill will at some point affect 
us all, either when we are bereaved relatives or 
when we make provision for our loved ones in the 
event of our passing. The provisions are wide 
ranging and to some extent eclectic. Many of them 
update the presumptions and fallback positions 
that kick in when someone has not made express 
provision in their will for a defined set of 
circumstances. They can therefore be very 
important. 

For example, the bill will reverse existing law so 
that, when a couple have had their marriage or 
civil partnership ended through divorce, dissolution 
or annulment, an ex-spouse or ex-civil partner will 
not inherit unless the will or special destination 
expressly provides that they are to inherit even if 
the marriage or civil partnership comes to an end. 
At the moment, if someone makes a new will and 
then changes their mind and cancels that new will, 
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any earlier will revives and dictates how their 
estate will be distributed, which might not be what 
the person intends. The bill will therefore change 
the current law so that an earlier will is not revived 
by the revocation of a later will. 

It is a fundamental tenet of the law that a 
beneficiary under a will must have survived the 
deceased in order to inherit. In most 
circumstances, the facts as to who survived whom 
will be clear. However, because there are 
circumstances in which that is not clear, the bill will 
change the current law to produce more consistent 
results and smooth out the impact when small 
differences in timings of deaths could lead to big 
and unexpected differences in the effects of death 
on an estate. 

The bill will also enable a court to rectify a will to 
give effect to a testator’s instructions when they 
did not draft the will, and it will update the law as it 
relates to forfeiture, claiming the expense of 
mournings and gifts that are made in 
contemplation of death. 

What I have just referred to are not everyday 
occurrences; in some cases, they will happen 
rarely. Nonetheless, the law needs to be fit for 
purpose in those circumstances and must produce 
fair and clear outcomes. All those examples make 
the law certain—which the legal profession will 
like—and lead to fairer outcomes that are likely to 
be more in line with what members of the public 
would expect in the circumstances. 

With a bill such as this, it was difficult not to be 
drawn into the detail at stage 1. There is a clear 
consensus about the principles, and the focus of 
many of the evidence sessions was on whether 
the bill would achieve the policy or whether there 
might be a clearer way of achieving that policy. 
We will return to that at stage 2. We have reflected 
carefully on the witnesses’ evidence and the views 
of the committee, as set out in its stage 1 report, 
and I am pleased to confirm that we will amend 
the bill at stage 2 to address the vast majority of 
the issues that the committee has raised. 

In particular, we will remove from the application 
of section 1—which deals with the impact on a will 
of divorce, dissolution or annulment—provisions 
that relate to the appointment of a former spouse 
or civil partner as a guardian. We will amend 
section 6 to deal with the concern that the 
reference to a will naming a beneficiary might 
mean that beneficiaries are not covered if they are 
identified as a class. We will also introduce 
changes to make it clear that the provisions relate 
only to direct descendants or a group that consists 
solely of direct descendants. 

More generally, we are considering the bill’s 
terminology to ensure that it gives effect to the 
policy. Sections 9 and 10 have generated much 

discussion, and we intend to address the concerns 
that have been raised about how the sections 
operate and interact with one another. 

We have been reflecting on the point that was 
made about estates not falling to the Crown and 
on the adoption of the suggestion that, when 
estates would otherwise fall to the Crown as a 
result of the application of the survivorship 
provision, the younger person should be deemed 
to have survived the elder. As practitioners noted, 
the application of the survivorship provision is 
extremely rare. Our view is that the change to the 
survivorship rules will not increase the number of 
intestate estates, as the testator’s legacy will be 
distributed according to the deceased’s will as if 
the beneficiary had died. We will consider carefully 
how the TrustBar suggestion might operate from a 
practical perspective before committing to any 
amendment. 

There will be further minor amendments where 
we have reflected on the views of witnesses who 
suggested that, in some places, reference be 
made to the plural as well as to the singular. 

We fully acknowledge the committee’s 
recommendations on the need for guidance that is 
of a high standard, clear and not overly legalistic. 
We will revisit our guidance to reflect changes that 
are made not only by the bill but by any 
subsequent bill. We will also review the 
information on our websites. 

I was taken by the committee’s view that, 
although the Scottish Government publication on 
what to do after a death is well received, guidance 
on what to do before a death would be invaluable. 
We will certainly reflect on that, and I thank the 
committee for that suggestion. 

The Scottish Parliament may be aware that the 
Scottish Government is taking forward the 
recommendations that are contained in the 
Scottish Law Commission’s “Report on 
Succession” in two distinct strands and that a 
consultation on the remaining recommendations 
closed in September. We adopted that approach 
so that progress could be made on these worthy 
changes and so that they would not be held up by 
the more extensive consultation that is needed on 
a fundamental overhaul of the law of succession. It 
is encouraging that witnesses acknowledged the 
sense in that approach and recognised the 
benefits of enabling a high level of scrutiny of the 
provisions, which might have become lost in any 
wider changes to the law on succession. 

The provisions are intended to stand the test of 
time. They will operate with the law as it stands 
and should continue to be relevant if the law is 
changed in the near future. We gave the 
committee a clear undertaking that we will 
consider at the relevant time the need to 
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consolidate the bill with any subsequent bill to 
ensure that the law is easily accessible. 

The Delegated Powers and Law Reform 
Committee recommended that the Parliament 
should agree to the general principles of the bill. 

I move,  
That the Parliament agrees to the general principles of 

the Succession (Scotland) Bill. 

14:47 
Nigel Don (Angus North and Mearns) (SNP): I 

welcome the opportunity to speak on behalf of the 
Delegated Powers and Law Reform Committee on 
the Succession (Scotland) Bill. This is a Scottish 
Law Commission bill. It is only the second such bill 
to be considered by the committee following 
changes to standing orders in 2013 that provided 
that certain Scottish Law Commission bills may be 
referred to the DPLR Committee as the lead 
committee. 

Before I talk about the bill’s specifics, I will 
briefly reflect on the commission’s role and the 
value of updating the law. The Scottish Law 
Commission plays a vital role in recommending 
reforms that are aimed at updating and improving 
Scots law. However, until recently, the take-up of 
commission-inspired bills has been very low. The 
process allows such bills to be given the 
consideration that they deserve and allows 
important reforms to be implemented. We must do 
what we can to ensure that Scots law is up to date 
and accessible. The Standards, Procedures and 
Public Appointments Committee is reviewing the 
Scottish Law Commission bill process, and I hope 
that the outcome will build on the progress that 
we, as a Parliament, have made in improving the 
implementation of commission reports. 

I turn to the bill. First, I thank all those who 
provided written and oral evidence to the 
committee. In addition to receiving the written 
submissions, the committee heard from legal and 
academic representatives over four oral evidence 
sessions. The bill covers very complex matters 
and the committee greatly appreciated the detailed 
evidence that it received. 

The bill covers a disparate selection of 
measures that relate to succession law. It 
originates from a 2009 report of the Scottish Law 
Commission, which built on the recommendations 
of a commission report of 1990. The fact that 
those original recommendations had not been 
implemented rather makes the point. 

It is clear that there has long been recognition of 
the need for reform in this area. Evidence to the 
committee reflected the need for reform; it also 
reflected the fact that the bill will contribute to the 
process of reform. The committee recognises the 

need for reform and the contribution that the bill 
will make to that process. 

However, as the minister mentioned, the bill is 
only part of the reform of the law of succession. 
The Scottish Law Commission’s 2009 report also 
contained proposals that would make more wide-
ranging reforms to the law of succession. The 
Scottish Government has been consulting on 
those proposals with a view to legislating further. 
The committee recognises that the wider 
consultation covers matters that require further 
consideration and that those matters might not be 
appropriate for an SLC bill. The committee 
therefore appreciates the necessity of a second 
bill on succession. 

Nonetheless, having two bills on succession in 
such short order may present challenges and in 
particular may be confusing for the users of the 
legislation. With that in mind, the committee 
discussed with witnesses whether there would be 
value in consolidating the legislation after the 
second bill, and that approach was supported. The 
committee welcomes the Government’s 
commitment to considering consolidation in the 
context of a future succession bill. Consolidating 
the two bills would improve the accessibility of the 
law for the public, which the Parliament should 
always strive to do. 

As I mentioned, succession is a complex area of 
law that impacts on the public widely. The 
committee welcomed the Scottish Government’s 
recognition of that and its commitment to review 
and update its guidance on what to do after a 
death. The committee remains of the view that it 
would be helpful to have guidance on what people 
need to do before death, as the minister noted, 
and it encourages the Scottish Government to 
reflect on the benefits of such guidance. We 
should all be aware of the desirability of leaving a 
properly functioning will. 

As I said, the bill covers a disparate and varied 
set of measures in relation to succession, and 
members will be pleased to hear that I have no 
intention of covering most of them. I do, however, 
want to cover a few. 

Section 1 provides that, if a marriage ends in 
divorce or a civil partnership terminates by 
dissolution, any provision in a will that benefits the 
testator’s former spouse or civil partner will not 
take effect. Section 1 applies to provisions in wills 
that appoint the testator’s former spouse or civil 
partner as a guardian of a child. That means that, 
under section 1 as it stands, a former spouse or 
civil partner could not become a guardian of a 
child. 

Witnesses argued that it might be desirable in 
some cases for a former spouse or civil partner to 
become a guardian, irrespective of the absence of 
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express provision to that effect, and that it would 
be unfortunate if their only option was to seek 
parental rights through lengthy and costly legal 
proceedings. The committee found those 
arguments persuasive, so it is pleased that the 
Scottish Government has agreed to lodge an 
amendment at stage 2 to remove the appointment 
of guardians from the effect of section 1. 

Another area that I will highlight relates to 
survivorship. Sections 9 to 11 deal with the law 
relating to survivorship in the event of a common 
calamity, such as a car accident, in which two or 
more people’s deaths were simultaneous or it is 
not clear which person lived longer. A number of 
issues arose in relation to those sections. In 
particular, witnesses expressed concern about the 
situation in which a family perish together and, 
because the order of death is uncertain, the estate 
falls to the Crown rather than to other relatives. 

Although the committee recognises that such a 
situation will arise rarely, it would not want the 
estate to fall to the Crown in such circumstances. 
It seems highly improbable that that would ever 
have been the testator’s wish. I am pleased that 
the Scottish Government is reflecting on the 
matter, and I hope that a solution will be found that 
avoids the possibility of the estate falling to the 
Crown, as far as that is practicably possible. 

The committee expressed concern about the 
inconsistency of expression in the ancillary powers 
in the bill as compared with other bills. That is not 
a new concern. The committee welcomes the 
Scottish Government’s commitment to reflect 
further on how ancillary powers are expressed. 
We acknowledge that there might be reasons for 
framing the ancillary powers in a specific bill in a 
particular way, but we feel that there frequently 
seem to be differences in how such powers are 
framed that do not make much sense in the 
context. 

The Deputy Presiding Officer: Could you draw 
to a close, please? 

Nigel Don: Although the reforms in the bill are 
technical and comparatively uncontroversial, they 
represent very important and necessary changes 
to succession law. More generally, the bill 
contributes to the objective of improving and 
updating Scots law. 

The committee recommends that the general 
principles of the Succession (Scotland) Bill be 
agreed to. 

14:54 
Elaine Murray (Dumfriesshire) (Lab): As has 

been said, this bill was not considered by the 
Justice Committee, and I was completely unaware 
of its provisions until last week. I have not read 

through the almost 200-page Scottish Law 
Commission report of 2009, but I suspect that the 
Scottish Government’s approach of taking out and 
dealing with the less contentious matters in a 
small technical bill and consulting further on the 
more contentious issues is probably sensible. 

The bill is principally concerned with changing 
the law on wills and inheritance. Nigel Don has 
already talked about the provisions with regard to 
the revocation of an existing will on divorce or 
dissolution of a civil partnership, and he has 
pointed out that it was suggested in evidence that 
issue of guardianship not be included in that part 
of the bill. 

The date on which the proposal should apply 
was also discussed. At the moment, the bill 
applies if the testator was permanently resident in 
Scotland at the time of their death, but some 
witnesses felt that the testator should be domiciled 
in Scotland at the time of the divorce or 
dissolution, as that would be more consistent with 
private international law. I understand that the 
committee considered that to be a matter for 
succession law and therefore felt the bill’s 
approach to be appropriate. 

The bill enables the courts to rectify a will after 
the testator’s death to enable the correction of 
“simple and obvious” errors, as long as someone 
other than the testator had prepared the will and 
the testator had issued instructions to that effect. 
The committee had quite an interesting discussion 
on whether to include wills prepared by the 
testator themselves, such as handwritten wills or 
wills using an online template.  

For a period of time, I lived in England, and I 
remember that my first will was prepared with 
something that I bought from WH Smith. A person 
would write their will with this thing and then get 
someone else to sign it; in fact, I got the 
prospective parliamentary candidate for Slough to 
sign mine on the day of the 1987 general election. 
I have to say that it did not bring him a lot of luck, 
and the will was no longer applicable once I 
moved back up to Scotland.  

Again, the committee agreed with the minister 
that it was important for another person to be 
present when the will was drawn up to verify the 
testator’s instructions and instructions. If no one 
else was present, trying to indicate what the 
testator had wanted would give rise to problems. 

Applications for rectification have to be made 
within six months, although the courts have the 
discretion to extend that period. There was some 
discussion about whether six months is the correct 
period and whether the period itself should run 
from the date of death or from the date of 
confirmation when the will becomes a public 
record. It was felt that, if the period ran from the 
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date of death, the executors could, if they had any 
interest in the matter, have an incentive to delay 
confirmation of the will. The Scottish Government 
has agreed to reflect on some of the evidence in 
that respect. The committee also pointed out in its 
report that executors should be made aware that 
they should not distribute the estate until the six 
months has passed, just in case some error has 
been made. 

The bill also puts into statute the common-law 
provision that when a beneficiary predeceases the 
testator the beneficiary’s direct descendants 
should inherit. As a consequence, if a child 
predeceased his or her parents, the child’s 
children would inherit when his or her parents died 
rather than the child’s siblings—if that is at all 
clear. 

As Nigel Don has pointed out, the bill seeks to 
address the situation—say, an accident—in which 
two people who are each other’s beneficiaries die 
at the same time or in which it is unclear who died 
first. The Succession (Scotland) Act 1964 
presumes that, in the case of spouses and civil 
partners who were each other’s beneficiaries, the 
heirs of both would inherit if neither survived the 
other. However, if the people in question were not 
spouses or civil partners—if, for example, they 
cohabited—the law assumes that the younger 
person survived the older person and, in that case, 
the younger person’s next lot of heirs would inherit 
the whole estate. The bill repeals that part of the 
1964 act to ensure that when the beneficiaries’ 
order of death is uncertain the property is to be 
divided equally between the estates of both. 

Although that certainly seems to be fairer, it 
does not, as Nigel Don has suggested, address 
the unusual case of a tragedy in which the entire 
family dies and there are no surviving 
beneficiaries. In that case, the estate will go to the 
Crown rather than to other relatives. However, it 
has been argued that the younger person should 
be considered as having outlined the elder and, as 
a result, their beneficiaries will inherit rather than 
the Crown. 

The bill also builds on the rule of forfeiture, 
whereby someone cannot inherit the estate of a 
person whom they have unlawfully killed, which 
seems to be quite correct. Under section 2, in 
those circumstances the offender would be treated 
as if they had predeceased the person who had 
been killed, and the deceased’s entire estate 
would therefore pass to their next-in-line heirs. I 
note that the Parricide Act 1594, which disinherits 
people who have killed their parents or 
grandparents, is repealed, as those cases are 
covered by the forfeiture rule. I remember from 
when we discussed the common good that the 
common good legislation dates back to the 14th 

century. It is clear that succession legislation dates 
back to the 16th century. 

Section 18 of the bill consolidates and extends 
the protections for executors who have distributed 
an estate in error because they were ignorant of 
the facts that would have enabled it to be 
distributed properly. I understand that the 
Government has undertaken to provide guidance 
for executors on the requirements that are 
imposed on them, as the section also requires 
executors to make reasonable inquiries. Lay 
people might find that a bit difficult. 

All in all, the bill is technical and quite dry in 
some respects, but it appears to be a good thing, 
and we will support it. 

15:01 
John Scott (Ayr) (Con): I, too, am pleased to 

be participating in this stage 1 debate on the 
Succession (Scotland) Bill. 

I thank the Delegated Powers and Law Reform 
Committee’s convener, clerks and members for 
their assistance with the delivery of a 
comprehensive report, and I thank the witnesses, 
whose contributions helped to inform the process 
from the outset. 

As legal practitioners are aware, many of the 
recommendations that form the foundations of the 
bill’s provisions date back to the Scottish Law 
Commission’s report on succession in 1990, which 
largely remains unimplemented. A subsequent 
SLC report that was published in 2009 revisited a 
number of those recommendations and carried 
them forward. I thank the SLC’s commissioners 
and legal staff for the considerable work that has 
gone on towards the implementation of the 
reforms. 

The bill principally seeks to update four key 
areas of succession law: testamentary documents 
and special destinations; survivorship; forfeiture; 
and estate administration. It also includes a 
number of miscellaneous reforms. The bill is 
complex, and I reiterate the committee’s 
suggestion to the minister that its provisions need 
to be clearly explained in guidance to the public 
once it has completed its parliamentary passage. I 
welcome the minister’s comments in that regard. 

As the committee agreed in its stage 1 report, it 
was difficult, given the somewhat disparate nature 
of the bill, to offer an overarching view of its 
legislative provisions. Although members agreed 
to the general principles of the bill, we raised 
concerns in particular about sections 6, 9 and 10. 
We are pleased that the Scottish Government has 
committed to address those at stage 2. 

It is nevertheless clear that the legal profession 
welcomes the progress that the bill makes in the 
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area of succession law, albeit some 25 years after 
the recommendations were first put forward. The 
Faculty of Advocates, for example, stated that it 
“has held the view, shared widely in the legal profession, 
that reform of the Scots law of succession is required.” 

As such, there was a strong degree of consensus 
among stakeholders, and the DPLR Committee 
did not receive any evidence that questioned the 
need for reform. Perhaps it is a fair assessment to 
attribute that consensus to the predominantly 
technical nature of the bill. 

In seeking to reform that area of Scots law, the 
Scottish Government has adopted a two-pronged 
approach that first aims to put the non-contentious 
provisions on the statute books. The committee’s 
understanding is that the Scottish Government will 
introduce wider-ranging proposals to succession 
law at a later date. Although the Faculty of 
Advocates described that approach as 
“unchartered waters”, there is nevertheless some 
merit in it. Sensible provisions in draft legislation 
have too often been overshadowed by contentious 
proposals, such as in the Air Weapons and 
Licensing (Scotland) Bill earlier this year. As such, 
the complex changes that are proposed in the 
Succession (Scotland) Bill have been subject to 
sufficient scrutiny and have not been superseded 
by other, more contentious areas of policy. 

Nevertheless, the committee raised the question 
of there being consolidation once the second 
succession bill has been passed in order to avoid 
a cluttered legislative landscape in that area of 
law—I must say that I rather like that expression. 
As Professor Crawford, Professor Carruthers and 
Professor Paisley emphasised in their evidence, it 
would be a difficult undertaking to consolidate all 
aspects of succession law. However, the minister 
has agreed to consider the possibility of 
consolidating the two new pieces of legislation at a 
later stage, which is a welcome development. 

Broadly speaking, this is a sensible piece of 
legislation. Although limited in scope, its provisions 
will have a significant impact on those people 
affected by this area of Scots law and its technical 
focus should not diminish its importance. The 
Scottish Conservatives will therefore support the 
bill at stage 1. 

The Deputy Presiding Officer: We now move 
to the short open debate, with speeches of a 
maximum of four minutes. 

15:05 
Stewart Stevenson (Banffshire and Buchan 

Coast) (SNP): This is an interesting bill, which we 
have been dealing with in the DPLR Committee. I 
will address my remarks to the rectification 
provisions in sections 3 and 4.  

In particular, I note that the minister said, as 
reported in paragraph 73 of the committee’s 
report, that we are looking at the grounds for 
rectification being only when what the testator has 
wanted and has clearly expressed as being 
wanted is not reflected in the will.  

The minister also said: 
“We will continue to reflect on whether software could be 

considered as constituting a third party.”—[Official Report, 
Delegated Powers and Law Reform Committee, 29 
September 2015; c 7.] 

That refers to where software contributes to the 
misrepresentation in a resulting will of the 
intentions that were clearly stated by the testator. 
The important point is that we have to consider 
what is done with software, which is quite different 
from using electronic means to fill in the blanks in 
a template with one’s intentions. In that case, the 
intention of the testator is directly keyed, through 
the keyboard, into the resulting document without 
any intermediate computer, computer programmer 
or computer program operation. 

Thinking about the matter further, I note that 
there is clearly a third party when a computer 
program is involved, because there is the 
programmer who produced the program. All 
computer programs are similar in that it is 
impossible to guarantee a computer program, 
however simple it may be, to be free from potential 
error under some circumstances. Even though the 
testator might have keyed only, “I wish to leave all 
my assets to my spouse”, for example, it is still 
perfectly possible for a computer program to 
scramble that and misspell “spouse”, for the sake 
of argument. The resulting document would 
therefore require rectification in order to give effect 
to the testator’s intention. I think that we have to 
take account of that. 

The difficulty that a court is likely to have to 
wrestle with is whether there is something that 
would give clear insight into what the testator’s 
intentions were. If the testator just keys some data 
into a computer program, there will be no clear 
record of the testator’s intentions unless what is 
keyed in is preserved for examination at a later 
date.  

One of the aspects that we might address that is 
outwith the legislation but related to it is seeking to 
provide advice to those who produce automated 
systems for producing wills that are drawn up by 
computer programs about the need to preserve 
directly the testator’s input so that it is possible to 
examine whether the operation of the computer 
program has taken the testator’s stated intentions 
as expressed through the keyboard and produced 
a will that is different from those intentions. 

I think that that lies at the heart of what we 
would almost certainly need to do. The 
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Government could help those who draw up such 
programs by making that point and perhaps 
setting it down as the test that the courts might 
apply. 

It has been an interesting bill to scrutinise. In 
particular, there is the fiction in section 12—on 
forfeiture—that means that, if someone murders 
the person from whom they are due to inherit, that 
“offender”, although physically still living, is legally 
dead. That is an exciting and engaging prospect. I 
look forward to the subsequent stages of the bill. 

15:09 
Richard Baker (North East Scotland) (Lab): 

Although the bill is technical in nature, I agree with 
other members’ view that it is important. All of us, 
inside or outside the chamber, want to be assured 
that Scotland has a legal framework on 
succession that ensures that what happens to the 
estate of someone who dies is in line with their 
wishes and that those whom they want to benefit 
do benefit, aided and not hindered by legislation. 

This area of law has been in need of reform, as 
John Scott pointed out. That is what we heard 
from those who gave evidence to the Delegated 
Powers and Law Reform Committee’s inquiry. 
Indeed, given that the Scottish Law Commission 
reported on the issue in 1990 and again in 2009, it 
could be argued that the reform is somewhat 
overdue. 

That is why it is evidently beneficial that, in this 
Parliament, what was previously the Subordinate 
Legislation Committee has had its remit 
broadened to include law reform bills. That means 
that good proposals for legislation have been 
acted on rather than left to gather dust. Whatever 
the shape and structure of the committees in the 
next session of Parliament, I hope that there will 
be a committee that will continue taking forward 
Scottish Law Commission bills. 

The DPLR Committee’s deliberations on the 
Succession (Scotland) Bill have been effective, 
and we can conclude that legislating on technical 
matters concerning succession before further 
legislation is introduced on substantive matters of 
succession policy has been the right approach and 
has allowed the reforms to be made timeously. 
However, I echo the evidence that we heard at 
committee that, in the fullness of time, ministers 
should proceed with consolidation focused on the 
two acts. 

Although there has been a great deal of 
consensus on the bill, there have been areas on 
which witnesses urged ministers to take a different 
approach. Other members have discussed that 
with reference to survivorship, forfeiture, 
guardianship and the point at which section 1 
should come into effect. I believe that the 

committee and the minister have taken the right 
approach on those subjects. 

The issue that I pursued at committee with 
those who gave evidence was rectification, and 
specifically the proposal from TrustBar, the Law 
Society of Scotland and others that the scope of 
the provisions on rectification should be widened 
so that they might include documents that are 
drawn up by the testator such as handwritten wills 
and wills that are created online using templates, 
which Stewart Stevenson discussed in his speech. 

The majority of witnesses identified as the 
crucial concern in the matter whether a third party 
was present in some shape or form when the 
document was drawn up. I understand the 
minister’s contention that the presence of 
someone else to verify that the person’s intent was 
different from what was ultimately expressed in the 
will is the key issue. The committee agreed that 
the scope of the provisions should not be 
extended, but the debate on the issue and the 
points that Mr Stevenson made highlight that more 
and more people will go online to create important 
documents such as wills and the law must stay 
abreast of that social context. 

It is not unreasonable to say that, given that the 
priority is to enable people’s wishes to be abided 
by, things such as online will templates should 
also be given weight when we determine what 
those wishes actually were. I do not pretend that 
there is an easy answer to the issue, but ministers 
should keep a watching brief on how documents 
pertaining to legal issues that are drafted online by 
individuals should be regarded by the law, and not 
only on the issue of succession. Today, in its 
briefing, the Law Society of Scotland asks 
ministers to rethink their approach to the matter in 
the bill. 

The bill is technical, but it has thrown up 
important questions. It concerns an important area 
of law that has needed reform for some time and it 
raises interesting points of detail in law that will 
provide ministers with quite a lot to reflect on, both 
today and for further bills. 

The Deputy Presiding Officer: Will you draw to 
a close, please? 

Richard Baker: The bill should certainly be 
supported at stage 1 today. 

The Deputy Presiding Officer: We turn to the 
closing speeches. 

15:13 
John Scott: I thank members for a good debate 

this afternoon. It is clear that there is a great deal 
of consensus in the Parliament and I am pleased 
that the Scottish Law Commission’s efforts 
towards reforming some technical aspects of 
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succession law have attracted cross-party support. 
We have reflected on the granular dimensions of 
the bill as well as on broader issues relating to the 
Scottish Government’s legislative approach to the 
issues and the possibility of consolidating the bill 
and future legislation. 

However, in closing, perhaps we should revisit 
the Scottish Law Commission’s original aim in 
examining this area of Scots law. When launching 
the 2009 report, Professor Joseph Thomson, the 
lead commissioner on the succession project, 
said: 

“The aim is to simplify the law radically by providing rules 
which are easily understood and which at the same time 
reflect the nature of family structures in contemporary 
Scotland.” 

The test of the bill is whether it achieves the 
radical simplification that the Scottish Law 
Commission intended. The Delegated Powers and 
Law Reform Committee is satisfied that, allowing 
for the suggested changes at stage 2 of the bill’s 
parliamentary passage, the bill will achieve the 
stated aim of the report on which it is based. 

However, it is important to remember, as the 
convener emphasised during evidence to the 
committee on the bill, that 
“the fact that something is not very common does not mean 
that we do not need to get the law right ... Even if we are 
not sure that the issue will arise, we still need to make sure 
that the law says what we think it should say.”—[Official 
Report, Delegated Powers and Law Reform Committee, 8 
September 2015; c 6.] 

That comment was made on the strength of a 
point that I raised regarding the policy rationale for 
the inclusion of guardianship in section 1, which 
says that a divorce or the dissolution of a civil 
partnership should revoke an existing will. 

Section 1 also applies to provisions in wills that 
appoint the testator’s former spouse or civil 
partner as a guardian of a child. Nigel Don 
referred to that in his opening speech. However, 
that provision was criticised by stakeholders, 
including the Law Society and TrustBar. The key 
concern is that it might be desirable in some cases 
for a former spouse or civil partner to become a 
guardian, irrespective of the absence of express 
provision under section 1(3). 

As such, there are implications both for the 
amount of time that it could take to seek parental 
rights—up to a year and a half—and the cost, 
which could amount to £6,000 if the client is 
unable to secure legal aid. TrustBar highlighted 
the possible inconsistencies that the provision 
might create between family law and succession 
law. 

The committee explored the issue in some detail 
with witnesses and I am pleased that the minister 
has agreed that it would not be appropriate to 

apply different outcomes to guardianship 
provisions. That will result in an amendment being 
lodged by the Scottish Government at stage 2. 

Notwithstanding that and other minor criticisms 
of the bill—and Stewart Stevenson’s speech, 
which only served to highlight the bill’s 
complexities—I am pleased to reiterate that the 
Scottish Conservatives will vote in favour of the bill 
at decision time. 

15:16 
Graeme Pearson (South Scotland) (Lab): 

Labour supports the approach that has been taken 
at stage 1. Wills and inheritance are an important 
issue and I am grateful to Nigel Don and the DPLR 
Committee for taking on an undoubtedly daunting 
task in dealing with complex—and, in some areas, 
controversial—issues. 

The fact that the committee held four oral 
evidence sessions is heartening and demonstrates 
the depth of inquiry in the committee’s approach. 
The sensible decision to take from the discussions 
those elements of the proposals that could be 
introduced into law at this stage with a view to 
considering a second bill later in the process is 
also heartening; that was the right decision. 

Hearing from Nigel Don that the committee was 
persuaded by evidence in deciding the way 
forward with regard to section 1 indicates best 
practice and the reason that committees exist in 
this Parliament, which is to follow evidence. That 
gives members more confidence in moving 
forward. 

It is not surprising that Elaine Murray found 
parts of the bill interesting. Stewart Stevenson, as 
always, found the legislation interesting but came 
up with an obscure way of analysing it, which 
lightened the atmosphere in an otherwise in-depth 
consideration. 

The Scottish Law Commission does important 
work on our behalf. Paul Wheelhouse was right to 
acknowledge its work on the 2009 report but failed 
to acknowledge that the 2009 SLC report 
reiterated an SLC report from 1990. It just goes to 
show how quickly the law moves in these parts. 

In my time on the Justice Committee, it was a 
source of some embarrassment to me that we 
were aware of many Scottish Law Commission 
reports that unfortunately we had no time to 
address. I agree with Richard Baker that the 
creation of the DPLR Committee approach is a 
good step forward. I hope that the Scottish Law 
Commission can take heart that its hard work on 
behalf of Scots law in maintaining an up-to-date 
environment that is fit for the demands of modern 
life is well worth the effort. We should try to ensure 
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that we introduce that into our processes, so that 
new law can be created. 

Stewart Stevenson: The member talks about 
keeping up with modern developments. Does he 
welcome, as I think I do, the abolition of the 
Parricide Act 1594, because it means that the 
courts judging the facts of a case can now decide 
whether to allow 100 per cent inheritance? That is 
important because, although assisted suicide is 
not common, it exists, so it might be appropriate 
for the courts to allow full inheritance in some 
circumstances. This is an example of our keeping 
up with the evolution of the law. 

The Deputy Presiding Officer: I am afraid that 
you are approaching your last minute, Mr Pearson. 

Graeme Pearson: Indeed. I accept Stewart 
Stevenson’s point. The Parricide Act was enacted 
in 1594, so it has taken us a while to reconsider 
the circumstances, but the decision is no less 
valuable for that fact. 

Making laws certain and allowing clarity should 
always be the Scottish Government’s desire. Paul 
Wheelhouse acknowledged that in his speech. 
The guidance that will accompany the legislation 
will indeed be important. I know that officials will 
spend time on ensuring that the guidance enforces 
the intention of the legislation and produces for the 
Scottish public legislation that is invaluable at the 
time when it is most needed, which is, 
unfortunately, at the time of death. Paul 
Wheelhouse’s suggestion that we should have a 
brochure that offers information before death 
should not be overlooked and I hope that he will 
revisit it in due course. 

I am grateful to you, Presiding Officer. 

15:21 
Paul Wheelhouse: The spirit of this afternoon’s 

debate has served to highlight the value that the 
scrutiny of the Delegated Powers and Law Reform 
Committee brings to the Scottish Law Commission 
bill procedures. In front of a reasonably full public 
gallery, it also shows that the Parliament can 
occasionally agree on matters of importance to the 
people of Scotland. 

There is little doubt that the reform of the law of 
succession has been long awaited, as Nigel Don, 
John Scott, Richard Baker and Graeme Pearson 
have indicated. It has been a long time since the 
issue first came up, and I echo the points that 
were made by members about the new procedure 
allowing important work to come forward when it is 
merited. There is a clear view that change is 
overdue and that it is being eagerly anticipated. 

There is a lot of good will out there for the 
legislation as it goes forward and I very much 
welcome the positive thoughts of members across 

the chamber. The debate has highlighted a tricky 
area of law that has been well served by the Law 
Commission exposing difficult issues and 
anomalies and providing solutions that will lead to 
a fairer and more consistent law. After all, as I said 
in opening and as a number of other members 
have acknowledged, the bill has the potential to 
affect everybody. The one certainty in life is, of 
course, death. For that reason, we all have an 
interest in ensuring that succession law is fit for 
purpose and meets the challenges of today’s 
society and expectations.  

Woody Allen famously said: 
“I’m not afraid of death, I just don’t want to be there when 

it happens.” 

I think that we can all echo that sentiment. 
However, the difficulty with not being there is that 
what the deceased wanted to happen to their 
estate is often not very clear. That touches on 
Stewart Stevenson’s point about online wills. The 
law therefore needs to step in and fill that void, 
and deal with things in a fair way. It is therefore 
only right that generally overlooked and neglected 
areas of succession law are thoroughly debated, 
as the impact of such law on individual people and 
families can be considerable. 

In my opening speech, I talked about some of 
the key provisions of the bill. Others include 
clarifying the law on forfeiture, which has also 
been referred to. Forfeiture is a legal rule that 
prevents someone who is responsible for the 
unlawful death of another from benefiting under 
the deceased’s will. I will take on board Stewart 
Stevenson’s point and reflect on it. There has 
been some colourful evidence on this issue. 
Among other things, the bill will place it beyond 
doubt that the children of a forfeiter will not be 
punished for the actions of their parent under the 
law of succession. 

The bill will also restate and improve some 
protections around the administration of estates. 
Those changes have been described as useful 
and practical additions to the administration rules, 
which will have benefits for executors and 
beneficiaries alike. 

There is little doubt that the combined effect of 
the initial work of the Law Commission, the 
professional scrutiny of the committee and the 
comments offered by experts in this field of law will 
result in a bill that will make a difference and meet 
our policy aims of a more consistent, clearer and 
fairer law. I hope that the Scottish Parliament is 
reassured that we have listened hard to the 
committee and the experts and continue to liaise 
with the Law Commission on the points of detail.  

We will lodge a number of amendments at stage 
2, as mentioned by John Scott and others, to 

249



75  11 NOVEMBER 2015  76 
 

 

Decision Time 

17:01 
The Presiding Officer (Tricia Marwick): There 

are four questions to be put as a result of today’s 
business. The first question is, that motion S4M-
14768, in the name of Paul Wheelhouse, on the 
Succession (Scotland) Bill, be agreed to. 

Motion agreed to, 

That the Parliament agrees to the general principles of 
the Succession (Scotland) Bill. 
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Succession (Scotland) Bill 

 
Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 

Sections 1 to 24 Schedule 

Sections 25 to 27 Long Title 

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 1 

Paul Wheelhouse 
 

1 In section 1, page 1, line 8, leave out <, executor or guardian> and insert <or executor> 

Paul Wheelhouse 
 

2 In section 1, page 1, line 11, after <testator> insert <then> 

Paul Wheelhouse 
 

3 In section 1, page 1, line 11, leave out <domiciled in Scotland> 

Paul Wheelhouse 
 

4 In section 1, page 1, line 12, leave out subsection (2) and insert— 

<(2) P is to be treated as having died before the testator for the purposes of the will except for 

the purposes of any appointment of P or another person as a guardian.> 

Paul Wheelhouse 
 

5 In section 1, page 1, line 15, after <be> insert <so> 

Paul Wheelhouse 
 

6 In section 1, page 1, line 15, leave out <, executor or guardian> and insert <or executor> 

Section 2 

Paul Wheelhouse 
 

7 In section 2, page 2, line 3, after <person> insert <or other persons> 

Paul Wheelhouse 
 

8 In section 2, page 2, line 5, at end insert— 

<(  ) A then dies.> 

Paul Wheelhouse 
 

9 In section 2, page 2, line 7, leave out <failed to survive> and insert <died before> 
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Section 3 

Paul Wheelhouse 
 

10 In section 3, page 2, line 38, after <sheriff> insert <— 

(i)> 

Paul Wheelhouse 
 

11 In section 3, page 3, line 1, leave out <a sheriff> 

Paul Wheelhouse 
 

12 In section 3, page 3, line 2, at end insert <, or 

<(  ) a sheriff of the sheriffdom in which the testator’s executor obtains confirmation.> 

Paul Wheelhouse 
 

13 In section 3, page 3, line 5, leave out <deceased> and insert <testator> 

Section 6 

Paul Wheelhouse 
 

14 In section 6, page 4, line 8, leave out from beginning to <descendant> and insert— 

<(a) a person (“the testator”) by a will bequeaths a legacy to— 

(i) a direct descendant of the testator, or 

(ii) more than one person where both or (as the case may be) all of those 

persons are direct descendants>  

Paul Wheelhouse 
 

15 In section 6, page 4, line 10, leave out <A> and insert <the person to whom the legacy is 

bequeathed or, if it is bequeathed to more than one person, a person to whom it is bequeathed> 

Paul Wheelhouse 
 

16 In section 6, page 4, line 13, leave out first <A> and insert <the deceased legatee> 

Paul Wheelhouse 
 

17 In section 6, page 4, line 13, leave out <A’s> and insert <the legatee’s> 

Paul Wheelhouse 
 

18 In section 6, page 4, line 13, leave out second <A> and insert <the legatee> 

Paul Wheelhouse 
 

19 In section 6, page 4, line 19, leave out <A> and insert <the deceased legatee> 

Paul Wheelhouse 
 

20 In section 6, page 4, line 21, leave out <A> and insert <the deceased legatee> 
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Paul Wheelhouse 
 

21 In section 6, page 4, line 23, leave out first <A’s> and insert <the deceased legatee’s> 

Paul Wheelhouse 
 

22 In section 6, page 4, line 23, leave out <A> and insert <the deceased legatee> 

Paul Wheelhouse 
 

23 In section 6, page 4, line 23, leave out <, but for A’s death,>  

Paul Wheelhouse 
 

24 In section 6, page 4, line 24, after <received> insert <if alive> 

Paul Wheelhouse 
 

25 In section 6, page 4, line 25, leave out <A’s> and insert <the deceased legatee’s> 

Section 9 

Paul Wheelhouse 
 

26 In section 9, page 5, line 15, at end insert— 

<(  ) Where a person mentioned in subsection (1) (“the testator”) by a will confers a benefit 

on a person on the condition that the other person mentioned in subsection (1) dies 

before the testator, the condition that the person dies before the testator (however it is 

expressed) is to be read as a condition that the person fails to survive the testator.>  

Section 10 

Paul Wheelhouse 
 

27 In section 10, page 5, line 18, after <applies> insert <, instead of section 9, for the purposes of 

determining rights of succession or title to property> 

Paul Wheelhouse 
 

28 In section 10, page 5, line 19, leave out <a person (“the testator”) by a will provides that> 

Paul Wheelhouse 
 

29 In section 10, page 5, line 19, leave out <an obligation requires that property is to> 

Paul Wheelhouse 
 

30 In section 10, page 5, line 20, leave out from <one> to end of line 22 and insert <— 

(  ) the estate of whichever member of a group of persons dies first (or the 

estates of whichever members die first),  

(  ) whichever member of a group of persons survives the other members (or 

whichever members survive the other members), or 

(  ) the members of a group of persons equally or the survivor (or survivors) of 

them,> 
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Paul Wheelhouse 
 

31 In section 10, page 5, line 28, leave out <(and section 9 if it applies)> 

Paul Wheelhouse 
 

32 In section 10, page 5, line 34, after <if> insert <the property is to pass under a will and> 

Section 12 

Paul Wheelhouse 
 

33 In section 12, page 6, line 15, leave out <failed to survive> and insert <died before> 

Paul Wheelhouse 
 

34 In section 12, page 6, line 19, at end insert— 

<(  ) For the avoidance of doubt, references in this section to rights of succession to the estate 

of the deceased include references to— 

(a)  a claim to jus relicti, jus relictae or legitim out of that estate, 

(b) an entitlement from that estate conferred by section 8 or 9 of the Succession 

(Scotland) Act 1964.> 

Section 14 

Paul Wheelhouse 
 

35 In section 14, page 7, line 4, after <Scotland> insert <, a sheriff> 

Paul Wheelhouse 
 

36 In section 14, page 7, line 5, leave out <a sheriff> 

Paul Wheelhouse 
 

37 In section 14, page 7, line 7, leave out <a sheriff> 

Section 20 

Paul Wheelhouse 
 

38 In section 20, page 9, line 11, leave out <in contemplation of death> 

Paul Wheelhouse 
 

39 In section 20, page 9, line 12, leave out <as a donation mortis causa> and insert <in that 

customary mode> 
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Succession (Scotland) Bill 

 
Groupings of Amendments for Stage 2 

 
This document provides procedural information which will assist in preparing for and 

following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 

debated).  Any procedural points relevant to each group are noted; 

 the text of amendments to be debated on the day of Stage 2 consideration, 

set out in the order in which they will be debated.  THIS LIST DOES 

NOT REPLACE THE MARSHALLED LIST, WHICH SETS OUT 

THE AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 

DISPOSED OF. 

 

 

Groupings of amendments 

 

Effect of divorce, dissolution or annulment on wills and special destinations 

1, 2, 3, 4, 5, 6, 7, 8, 9 

Rectification of will and execution of documents: jurisdiction of the courts 

10, 11, 12, 13, 35, 36, 37 

Death before legacy vests: entitlement of issue 

14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25 

Survivorship 

26, 27, 28, 29, 30, 31, 32 

Forfeiture 

33, 34 

Gifts made in contemplation of death 

38, 39 

 

255



DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

35th Meeting, 2015 (Session 4) 
 

Tuesday 8 December 2015 
 
Present: 
 
Richard Baker Nigel Don (Convener) 
John Mason (Deputy Convener) John Scott 
Stewart Stevenson  
 
 
Succession (Scotland) Bill: The Committee considered the Bill at Stage 2.  
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Succession (Scotland) Bill: Stage 
2 

11:32 
The Convener: I am delighted to welcome Paul 

Wheelhouse, Minister for Community Safety and 
Legal Affairs, whom I suspect has come hot-foot 
from elsewhere in the building. 

The Minister for Community Safety and 
Legal Affairs (Paul Wheelhouse): Yes, 
convener—good morning. 

The Convener: I am delighted to say that we 
have managed to get through the rest of the 
agenda, so we now come back to item 3, which is 
the Succession (Scotland) Bill. I just need to make 
sure that everyone is comfortable and that I have 
the right papers in front of me. 

We turn to the formal stage 2 proceedings on 
the bill. I welcome the Minister for Community 
Safety and Legal Affairs, who is accompanied by 
Jill Clark, the head of the civil law reform unit; 
Rosalind Wood, solicitor; and Amanda Macfarlane, 
parliamentary counsel, all from the Scottish 
Government. 

For the purposes of stage 2, members should 
have copies of the bill, the marshalled list and the 
groupings. 

Section 1—Effect of divorce, dissolution or 
annulment on will 

The Convener: Amendment 1, in the name of 
the minister, is grouped with amendments 2 to 9. 

Paul Wheelhouse: I apologise for the delay, 
convener—I am glad to be here, and to get away 
from the Justice Committee for a while. 

These amendments do a number of things. 
First, amendments 1, 5 and 6 amend section 1 to 
ensure that a provision in a will appointing a 
person’s spouse or civil partner as guardian 
continues to take effect even if the marriage or 
civil partnership is terminated. We are grateful to 
the Law Society of Scotland for highlighting the 
potential for an anomalous situation under the bill 
in respect of the appointment of guardians. 

As we set out in a letter to the committee 
following the stage 1 evidence sessions, we 
acknowledge the concerns raised in evidence that, 
as the appointment of a guardian can be made not 
only in a will but in separate documentation, there 
may be a risk of treating guardians differently 
according to the documentation that has appointed 
them. For that reason, we concluded that it is not 
appropriate to apply different outcomes to 
guardianship provisions that are made in a will as 

opposed to those that are made in any other 
documentation. 

Amendments 4 and 9 change the term “failed to 
survive” in sections 1 and 2 of the bill to ensure 
that it is clear that what is meant is that the person 
died before the testator. As the committee is 
aware from its scrutiny of the bill, the timing of 
deaths is critical in succession law, as someone 
must survive to inherit. Equally, sometimes, for 
another person to inherit, it must be clear that the 
person on whom their inheritance is conditional 
has died before the testator. The same may be 
applicable to other testamentary wishes such as 
appointments. 

Failure to survive does not necessarily mean 
that a person can be regarded as dying before 
another person. A person who fails to survive the 
testator might have died at the same time as them. 
In some cases, to achieve the policy objectives in 
the bill it is important that it is clear that a person 
died before another person. For example, in 
section 1, if the testator appointed their ex-spouse 
or ex-civil partner as executor and also made 
provision that their sibling should be the executor if 
their spouse or civil partner predeceases them, it 
is arguably not clear from the section as it stands 
that the sibling could be appointed, because it is 
not clear that the ex-spouse or ex-civil partner 
would be treated as having predeceased.  

Amendment 4 will therefore amend section 1 to 
ensure that a former spouse or civil partner is to 
be regarded as dying before the testator for the 
purposes of the will. Amendment 9 will amend 
section 2 to make it clear that a former spouse or 
civil partner is to be regarded as dying before the 
other spouse or civil partner where there is a 
special destination of property in favour of a 
spouse or civil partner and the marriage or civil 
partnership is terminated.  

There are other references in the bill to failure to 
survive and we propose similar amendments to 
some of those other references. We will come on 
to discuss those amendments later.  

Amendments 2 and 8 are small but nevertheless 
important amendments that are intended to place 
beyond doubt that death must occur after the 
termination of a marriage or civil partnership in 
order for the presumptions introduced by sections 
1 and 2 to apply. 

Section 1 provides that wills made in favour of a 
former spouse or civil partner are effectively 
revoked by the legal end to the relationship. 
Section 2 makes equivalent provision for the 
revocation of special destinations. 

It is not the policy intention that the presumption 
of revocation introduced by sections 1 and 2 of the 
bill should apply where a marriage or civil 
partnership is annulled after the death of the 
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testator. A presumption that the testator intended 
to sever ties with the former spouse can be drawn 
only if the testator was aware of the legal 
separation.  

The circumstances in which this could occur are 
both narrow and unlikely. Nevertheless, we see 
merit in amending those sections to put beyond 
doubt that they apply only where the legal 
termination takes place before the testator dies. 
That ensures that there is no possibility of the 
arrangements under a will or special destination 
being picked apart years after the testator’s death. 

In its written evidence, the Law Society of 
Scotland suggested that section 1 should apply 
where the testator either died domiciled in 
Scotland or has heritable property in Scotland. In 
effect, the society wanted section 1 to apply where 
Scots law of succession currently applies under 
private international law. At present, section 1 
applies only where the testator is domiciled in 
Scotland. 

We agree with the society’s view. Under Scots 
rules of private international law, succession to 
immoveable estate is governed by lex situs—the 
location where the property is situated. In contrast, 
succession to moveable property is governed by 
the domicile of the deceased at death. Scots law 
of succession will therefore apply where a testator 
dies domiciled outwith Scotland but owns heritable 
property in Scotland. 

As I said, section 1 as drafted does not provide 
for that. To remedy the position, amendment 3 will 
remove the condition at section 1(1)(d), which 
requires the testator to be domiciled in Scotland. 
That means that section 1 will apply in accordance 
with the normal rules of private international law. It 
will therefore apply where the testator had 
heritable property in Scotland but died domiciled 
outwith Scotland. The Law Society of Scotland is 
content with the approach. 

Amendment 7 is a minor amendment that 
addresses the suggestion made by the Law 
Society of Scotland in written evidence to the 
committee that, as it stood, section 2 might not 
apply in the situation in which property such as 
business premises is held in the name of a couple 
and a number of other people, so that a special 
destination in favour of a former spouse or civil 
partner would not be revoked in these 
circumstances. 

Generally, we would rely on the provisions of 
the Interpretation and Legislative Reform 
(Scotland) Act 2010 to extend the singular to 
plural. However, we noted that in section 2 we 
expressly refer to “the survivor or survivors” and 
do not rely on the 2010 act, so amendment 7 is 
intended to provide consistency and clarity in the 
terminology. 

I move amendment 1. 

Amendment 1 agreed to. 

Amendments 2 to 6 moved—[Paul 
Wheelhouse]—and agreed to.  

Section 1, as amended, agreed to.  

Section 2—Effect of divorce, dissolution or 
annulment on special destination 

Amendments 7 to 9 moved—[Paul 
Wheelhouse]—and agreed to.  

Section 2, as amended, agreed to.  

Section 3—Rectification of will  

The Convener: Amendment 10 is grouped with 
amendments 11, 12, 13, 35, 36 and 37.  

Paul Wheelhouse: The draft Scottish Law 
Commission bill contained a provision at section 
27(10)(c) that enabled a sheriff in the sheriffdom 
where confirmation of the will was obtained to 
have jurisdiction to consider an application for 
rectification of a will or to take action to give effect 
to the will as rectified. The other grounds for 
jurisdiction in the bill are based on the habitual 
residence of the testator. 

At introduction, an equivalent provision was 
inadvertently not included in the bill. Shrieval 
jurisdiction for confirmation hinges on the domicile 
of the testator, which may in a small number of 
cases be different from the testator’s habitual 
residence. We therefore consider that the bill 
should be amended in line with the Scottish Law 
Commission bill to ensure that the sheriffdom in 
which confirmation is obtained always has 
jurisdiction, as it is foreseeable that beneficiaries 
may be located where confirmation is obtained. 

Amendment 10 remedies the oversight and 
reflects that our policy intention was always to 
mirror the provisions of the SLC bill in that respect. 
The amendments to section 14 are simply to alter 
the corresponding provisions there, so that the 
drafting structures of the two similar provisions are 
more aligned. 

I move amendment 10. 

Amendment 10 agreed to.  

Amendments 11 to 13 moved—[Paul 
Wheelhouse]—and agreed to. 

Section 3, as amended, agreed to.  

Sections 4 and 5 agreed to.  

Section 6—Death before legacy vests: 
entitlement of issue  

The Convener: Amendment 14 is grouped with 
amendments 15 to 25.  
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Paul Wheelhouse: There presently exists a 
common-law rule that if a legatee within a certain 
class dies after the date of the will, but before the 
date of vesting, his or her issue take the legacy 
unless the will provides otherwise. Section 6 of the 
bill places that common-law rule on a statutory 
footing with some modification.  

One modification that the Scottish Law 
Commission recommended was that the class of 
legatee should be confined to direct descendants 
of the testator. In the course of discussions with 
the Scottish Law Commission, we came to the 
conclusion that, as presently drafted, section 6 
may not give effect to that intention because, 
although section 6 clearly applies where there is a 
legacy to several people, there is nothing to say 
that all those people require to be direct 
descendants of the testator.  

The amendments in this group are intended to 
place beyond doubt that section 6 should apply 
only when the legacy is left to one or more direct 
descendants. It should not apply when a legacy is 
given to several people, some of whom are not 
direct descendants.   

During the evidence sessions on the bill, 
Professor Roddy Paisley raised another issue 
about this section. He suggested that the section 
should be amended to change the reference from 
“names” to “identifies” because, in his view, the 
provision may not apply if a testator failed to 
actually name a beneficiary and instead identified 
them by class—for example, “my son” or “my 
brother”. We note that, in its stage 1 report, the 
committee recommended that that suggestion be 
taken on board. 

The amendments also deal with that point as 
there is no longer a reference to “names” and the 
provision will clearly apply where a testator 
identifies a beneficiary, however that is done—for 
example, by class, by category or by name. 

I move amendment 14. 

Amendment 14 agreed to. 

Amendments 15 to 25 moved—[Paul 
Wheelhouse]—and agreed to. 

Section 6, as amended, agreed to. 

Sections 7 and 8 agreed to. 

11:45 

Section 9—Uncertainty of survivorship 
treated as failure to survive 

The Convener: Amendment 26 is grouped with 
amendments 27 to 32. 

Paul Wheelhouse: Section 9 is another section 
where the term “failed to survive” is used. The 

section deals specifically with what should happen 
in a common calamity. Amendment 26 ensures 
that, when a benefit is conferred on a third party 
on the condition that another person predeceases 
the testator and that person dies in a common 
calamity with the testator, they will be treated as 
having died before the testator, to enable the 
legacy to pass to the third party.  

By ensuring that a legacy can pass to a 
secondary beneficiary where the testator and the 
primary beneficiary have died in a common 
calamity, it is also less likely that in those 
circumstances the estate will become intestate.  

Additionally, in evidence, a number of witnesses 
have said that the interactions between sections 9 
and 10, which deal with survivorship, are not clear. 
The committee had some sympathy with those 
concerns and recommended in the stage 1 report 
that section 10(4) should be amended so that in 
some circumstances both sections may apply, and 
that that would avoid an estate falling into 
intestacy.  

I appreciate the committee’s concerns. The 
rules to deal with survivorship are by their nature 
quite complex, given the need to take account of a 
range of different situations and avoid unintended 
effects. Before turning to my proposed 
amendments to section 10, it may assist if I set out 
for the committee what we are trying to achieve 
through sections 9 and 10. 

Section 9 is a modified restatement of the 
existing general survivorship rule, which states 
that, when two people die at the same time, for all 
purposes of succession they will each be treated 
as failing to survive the other. In effect, they are 
written out of each other’s estates. For the 
purposes of succession, the policy intention is that 
estates should go to the surviving family or 
beneficiaries. 

In contrast, section 10 deals with a narrow and 
particular set of circumstances, for which the 
existing law does not provide a satisfactory 
solution. Those circumstances cover where 
property is to pass to one member of a group of 
people depending on the order of death and 
members of the group are involved in a common 
calamity. All members of the group are potential 
beneficiaries and have equal status in the sense 
that the testator’s intention is that any one of them 
could benefit from the legacy. In those 
circumstances the new rule provides that the 
property will be divided equally among their 
estates. 

Section 10 does not apply if the property is to 
pass under a will and the testator is part of the 
common calamity. That is because the general 
rule is that a beneficiary should survive the 
testator in order to benefit from a right of 
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succession under a will. Where the testator is part 
of the common calamity, the rule in section 9 
should apply. It would not be appropriate for other 
people who have died in the calamity to benefit 
from the testator’s estate. That ensures that any 
legacies will vest in the estates of living family 
members or legatees rather than in the estates of 
deceased beneficiaries who have not survived the 
testator. 

We therefore do not think that it is appropriate to 
amend section 10(4) so that the rule in section 10 
applies when the testator is part of the common 
calamity, but we accept that there is merit in 
clarifying the circumstances in which section 10 is 
to apply. Amendment 30 therefore sets out in full 
the various scenarios when property may transfer 
to one member of a group depending on the order 
of death. In doing so, we hope that this sets out 
more clearly the different scenarios that were 
intended to be covered by the Law Commission’s 
“Report on Succession”, as set out at paragraph 
6.60. 

I also propose some other minor amendments 
to section 10 to make it clear that the rule applies 
whatever the means by which property is to pass 
to members of a group. That is to address a 
separate concern that has been raised that the 
reference to property passing under a will or 
obligation might not cover property that passes 
under trust provisions.  

Separately, although I do not accept that 
sections 9 and 10 will necessarily result in more 
cases of intestacy, the amendment proposed to 
section 9 will have the effect of avoiding one of the 
intestacy scenarios that has been raised. We are 
therefore confident that we are addressing the 
concerns that the interaction between the sections 
is unclear and may result in more estates falling 
into intestacy. 

I move amendment 26. 

Amendment 26 agreed to. 

Section 9, as amended, agreed to. 

Section 10—Equal division of property if 
order of beneficiaries’ deaths uncertain 

Amendments 27 to 32 moved—[Paul 
Wheelhouse]—and agreed to. 

Section 10, as amended, agreed to. 

Section 11 agreed to. 

Section 12—Person forfeiting to be treated 
as having failed to survive victim 

The Convener: We now move on to forfeiture. 
Amendment 33, in the name of the minister, is 
grouped with amendment 34. 

Paul Wheelhouse: The forfeiture rule is a rule 
of public policy that, in certain circumstances, 
precludes a person who has unlawfully killed 
another from acquiring a benefit in consequence 
of that killing. Section 12 provides that, in 
circumstances where a person has forfeited their 
rights to the estate of the deceased, their 
beneficial interest in trust property or their title to 
property by virtue of a special destination, they are 
to be treated as having failed to survive the 
deceased, so that the estate can pass to other 
beneficiaries where appropriate. 

I have already outlined the reasons why the 
term “failed to survive” does not necessarily mean 
that a person can be regarded as dying before 
another person. For that reason, amendment 33 
amends section 12 to make it clear that, where a 
person forfeits rights of succession in the estate of 
the deceased under the forfeiture rule, they are 
regarded as having died before the victim. 

As regards what is forfeited, section 12(1)(a) 
refers to the 
“rights of succession to the estate of the deceased”. 

In its written evidence on section 12, the trust and 
succession law sub-committee of the Law Society 
of Scotland said that it 
“agrees with this provision but would point out that legal 
rights are not technically a right of succession, as 
classically defined.” 

The sub-committee suggested 
“that the provision is amended to expressly include legal 
rights within the definition for the purpose of this section.” 

We accept that there may be an issue here. 
Section 36(1) of the Succession (Scotland) Act 
1964 refers to the “net estate” as meaning the 
estate that remains after dealing with the debts 
that have 
“priority over legal rights, the prior rights ... and rights of 
succession,” 

the latter being undefined. That definition suggests 
that a distinction is to be made between “legal 
rights”, “prior rights” and “rights of succession” 
under the current law. 

The intention is that the forfeiture rule applies to 
any right that a person has to succeed to the 
estate of an individual who has been unlawfully 
killed. The amendment will put it beyond doubt 
that the rights that are forfeited include legal and 
prior rights. The Latin terms in the first limb of the 
amendment are more commonly known as “legal 
rights”. 

I move amendment 33. 

Amendment 33 agreed to. 

Amendment 34 moved—[Paul Wheelhouse]—
and agreed to. 
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Section 12, as amended, agreed to. 

Section 13 agreed to. 

Section 14—Power of sheriff to order sheriff 
clerk to execute document 

Amendments 35 to 37 moved—[Paul 
Wheelhouse]—and agreed to. 

Section 14, as amended, agreed to. 

Sections 15 to 19 agreed to. 

Section 20—Gifts made in contemplation of 
death 

The Convener: Amendment 38, in the name of 
the minister, is grouped with amendment 39. 

Paul Wheelhouse: A donation mortis causa is a 
gift with the following characteristics: it is made by 
the donor in anticipation of their death; it is made 
on the understanding that, when the donor dies, 
the recipient keeps the gift but that, if the donor 
survives, it should be returned to them; the donor 
can change their mind at any point and ask for the 
gift to be returned; and, if the recipient dies first, 
the gift is returned to the donor. 

This special form of gift is counted as part of the 
donor’s estate for the purposes of any claim for 
legal rights in the event of intestacy. It is also liable 
for the donor’s debts on death, in the event that 
the rest of the donor’s estate is insufficient to meet 
them. 

Section 20 abolishes this special form of gift as 
a distinct legal entity. It does not prevent people 
from continuing to make gifts on such express 
conditions as they wish to impose and which the 
recipient is prepared to accept. 

In evidence, the view was expressed that the 
words “in contemplation of death” in section 20(2) 
do not appear to be necessary. The Scottish 
Government explained to the committee that the 
wording aimed to make it clear that, although 
donation mortis causa as a distinct legal entity is 
abolished, a gift may still be transferred to a donee 
on the same terms that a donation mortis causa 
was. 

The Scottish Government undertook to reflect 
further on the drafting of section 20 and has 
lodged amendments 38 and 39 to address the 
point. The amendments do not change the effect 
of section 20. 

I move amendment 38. 

Amendment 38 agreed to. 

Amendment 39 moved—[Paul Wheelhouse]—
and agreed to. 

Section 20, as amended, agreed to. 

Sections 21 to 24 agreed to. 

Schedule agreed to. 

Sections 25 to 27 agreed to. 

Long title agreed to. 

The Convener: That completes stage 2 
consideration of the Succession (Scotland) Bill. 
Thank you. That also completes our agenda. 

Meeting closed at 11:56. 
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Succession (Scotland) Bill 

[AS AMENDED AT STAGE 2] 
 

 

 

 

An Act of the Scottish Parliament to make provision about succession; to make provision about 

liferents; to amend the Trusts (Scotland) Act 1921; and for connected purposes. 

 
Testamentary documents and special destinations 

1 Effect of divorce, dissolution or annulment on will 

(1) This section applies where— 5 

(a) a person (“the testator”) by a will— 

(i) confers a benefit or power of appointment on a person, or 

(ii) appoints a person as a trustee or executor, 

(b) that person (“P”) is, or becomes, the testator’s spouse or civil partner, 

(c) the marriage or civil partnership is terminated, and 10 

(d) the testator then dies. 

(2) P is to be treated as having died before the testator for the purposes of the will except for 

the purposes of any appointment of P or another person as a guardian. 

(3) Subsection (2) does not apply if the will expressly provides that P is to— 

(a) have the benefit or power of appointment, or 15 

(b) be so appointed as a trustee or executor, 

even if the marriage or civil partnership is terminated. 

(4) For the purposes of this section, a marriage is terminated in the event of divorce or 

annulment and a civil partnership is terminated in the event of dissolution or annulment. 

(5) In this section, references to “divorce”, “dissolution” and “annulment” are to divorce, 20 

dissolution or annulment— 

(a) obtained from a court of civil jurisdiction in the United Kingdom, the Channel 

Islands or the Isle of Man, or 

(b) if not so obtained, the validity of which is recognised in Scotland. 

 

2 Effect of divorce, dissolution or annulment on special destination 25 

(1) This section applies where— 
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(a) property is held in the name of— 

(i) a person (“A”) and A’s spouse or civil partner (“B”) and the survivor of 

them, 

(ii) A, B and another person or other persons and the survivor or survivors of 

them, 5 

(iii) A with a special destination, on A’s death, in favour of B,  

(b) A and B’s marriage or civil partnership is terminated, and 

(c) A then dies. 

(2) In relation to the succession to the property mentioned in subsection (1)(a) on A’s death, 

B is to be treated as having died before A. 10 

(3) Subsection (2) does not apply if the document under which the property is held 

expressly provides that succession to the property is to be unaffected by A and B’s 

marriage or civil partnership being terminated.    

(4) If a person has in good faith and for value (whether by purchase or otherwise) acquired 

title to the property, that title is not to be challengeable on the ground that, by virtue of 15 

subsection (2), the property falls to A’s estate. 

(5) For the purposes of this section, a marriage is terminated in the event of divorce or 

annulment and a civil partnership is terminated in the event of dissolution or annulment. 

(6) In this section, references to “divorce”, “dissolution” and “annulment” are to divorce, 

dissolution or annulment— 20 

(a) obtained from a court of civil jurisdiction in the United Kingdom, the Channel 

Islands or the Isle of Man, or 

(b) if not so obtained, the validity of which is recognised in Scotland. 

 

3 Rectification of will 

(1) This section applies where— 25 

(a) a person (“the testator”) dies domiciled in Scotland, leaving a will, 

(b) the will was drafted not by the testator but on the testator’s instructions, 

(c) after the date of death, a person applies to the court for rectification of the will, 

and 

(d) the court is satisfied that the will fails to express accurately what was instructed. 30 

(2) The court may order that the will be rectified in such manner as it may specify so as to 

give effect to the testator’s instructions. 

(3) For the purposes of subsections (1)(d) and (2), the court may have regard to evidence 

extrinsic to the will. 

(4) A will rectified by virtue of this section has effect as if so rectified when executed (but 35 

see sections 4(7) and 19). 

(5) In this section, “the court” means— 

(a) the Court of Session, or 

(b) a relevant sheriff. 

(6) In subsection (5)(b), “a relevant sheriff” means— 40 
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(a) a sheriff— 

(i) of the sheriffdom in which the testator was habitually resident at the date of 

death, or 

(ii) if subsection (7) applies, of the sheriffdom of Lothian and Borders sitting at 

Edinburgh, or 5 

(b) a sheriff of the sheriffdom in which the testator’s executor obtains confirmation. 

(7) This subsection applies if at the date of death— 

(a) the testator was not habitually resident in a particular part of Scotland, or 

(b) the particular part of Scotland in which the testator was habitually resident is not 

known or is uncertain. 10 

 

4 Rectification of will: supplementary 

(1) Subject to subsection (2), an application under section 3(1)(c) must be made within the 

period of 6 months commencing— 

(a) in a case where confirmation is obtained in respect of the testator’s estate, on the 

date of its being obtained, or 15 

(b) in any other case, on the date of the testator’s death.  

(2) The court may, on cause shown, consider an application which is made outwith that 

period of 6 months. 

(3) An order made by virtue of section 3(2) may be registered in— 

(a) the Books of Council and Session, or 20 

(b) the sheriff court books, 

if the will to which the order relates is registered (either before or when the order is 

registered) in the books in question. 

(4) Subsections (5) and (6) apply if the court is satisfied, on an application, that— 

(a) execution by a person of a particular document is reasonably necessary to give 25 

effect to the rectified will, and 

(b) the person— 

(i) is refusing to execute the document, or 

(ii) is unable, or otherwise failing, to execute the document. 

(5) The court may make an order— 30 

(a) dispensing with the execution of the document by the person, and 

(b) directing a clerk of session, or as the case may be the sheriff clerk, to execute the 

document. 

(6) A document executed by a clerk of session or the sheriff clerk in accordance with an 

order under subsection (5) has the same force and effect as if it had been executed by the 35 

person.   

(7) A trustee or executor is not personally liable for distributing property in good faith in 

accordance with a will which, by virtue of section 3, is rectified after the distribution.  

(8) In this section, “the court” has the same meaning as in section 3. 
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5 Revocation of will not to revive earlier revoked will 

(1) This section applies where— 

(a) a will, or part of a will, is expressly or impliedly revoked by a subsequent will, 

and 

(b) the subsequent will, or part of it, is revoked. 5 

(2) The revocation of the subsequent will, or part of it, does not revive the earlier will or (as 

the case may be) the revoked part of the earlier will. 

 

6 Death before legacy vests: entitlement of issue 

(1) This section applies where— 

(a) a person (“the testator”) by a will bequeaths a legacy to— 10 

(i) a direct descendant of the testator, or 

(ii) more than one person where both or (as the case may be) all of those 

persons are direct descendants of the testator, and 

(b) the person to whom the legacy is bequeathed or, if it is bequeathed to more than 

one person, a person to whom it is bequeathed— 15 

(i) is alive when the will is executed, but 

(ii) dies before the vesting of the legacy. 

(2) Any issue of the deceased legatee alive when the legacy would, but for the legatee’s  

death, have vested in the legatee is entitled to receive the legacy unless it is clear from 

the terms of the will that the testator intended otherwise. 20 

(3) Without prejudice to the generality of subsection (2), it is to be regarded as clear from 

the terms of the will that the testator intended otherwise if the will provides expressly 

that the legacy is bequeathed— 

(a) to the deceased legatee and another person (or other persons) and to the survivor 

(or survivors) of them, or 25 

(b) to the deceased legatee, whom failing to another person (or other persons). 

(4) Where the legacy is bequeathed to more than one direct descendant, the share of it 

which the deceased legatee’s issue is entitled to receive is the share which the deceased 

legatee would have received if alive.  

(5) Any distribution made by virtue of this section between or among two or more of the 30 

deceased legatee’s issue is to be made in the same way as if it were a distribution 

between or among them of the whole or part of an intestate estate. 

(6) In this section— 

“intestate estate” means an estate, or any part of an estate, which is not disposed 

of by will, 35 

“issue” means issue however remote. 

 

7 Liferent: vesting of fee other than on death 

(1) This section applies where a liferent terminates other than on the death of the liferenter. 
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(2) If the fee has not vested in the fiar by the date of termination of the liferent, the fee vests 

in the fiar on that date unless— 

(a) the document creating the liferent expressly provides otherwise, or 

(b) there is an obligation requiring otherwise.  

 

8 Destinations in wills and certain trusts: conditional institution 5 

(1) This section applies where— 

(a) a destination of property in favour of a person (“A”) whom failing another person 

(“B”) is contained in a will or in a trust taking effect during the lifetime of the 

truster, and 

(b) the property vests in A. 10 

(2) B loses all rights to the property under the destination unless— 

(a) the will or trust expressly provides otherwise, or 

(b) it is clear from the terms of the will or trust that the testator or truster intended 

otherwise. 

 
Survivorship 15 

9 Uncertainty of survivorship treated as failure to survive 

(1) Where two persons die simultaneously or in circumstances in which it is uncertain who 

survived whom, each is to be treated as having failed to survive the other for all 

purposes affecting title or succession to property.  

(1A) Where a person mentioned in subsection (1) (“the testator”) by a will confers a benefit 20 

on a person on the condition that the other person mentioned in subsection (1) dies 

before the testator, the condition that the person dies before the testator (however it is 

expressed) is to be read as a condition that the person fails to survive the testator. 

(2) This section is subject to section 10. 

 

10 Equal division of property if order of beneficiaries’ deaths uncertain 25 

(1) This section applies, instead of section 9, for the purposes of determining rights of 

succession or title to property where— 

(a) property is to pass, or be transferred, to— 

(i) the estate of whichever member of a group of persons dies first (or the 

estates of whichever members die first),  30 

(ii) whichever member of a group of persons survives the other members (or 

whichever members survive the other members), or 

(iii) the members of a group of persons equally or the survivor (or survivors) of 

them, 

(b) two (or more) of the members of the group die simultaneously or in circumstances 35 

in which the order of death is uncertain,  

(c) had the deaths not been simultaneous or (as the case may be) had the order of 

death been certain, the property would have passed, or been transferred, to one (or 

more) of the persons mentioned in paragraph (b), and 
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(d) apart from this section, no provision has been made to deal with that situation.  

(2) The property is to be divided equally between (or among) the estates of the persons 

mentioned in subsection (1)(b). 

(3) For the purposes of this section, a “group of persons” may consist of two persons or 

more than two persons.  5 

(4) This section does not apply if the property is to pass under a will and the persons 

mentioned in subsection (1)(b) and the testator die simultaneously or in circumstances in 

which the order of death is uncertain. 

 

11 Testamentary requirement of survival for a particular period 

Where— 10 

(a) a provision in a will requires that a person survives the testator for a specified 

period in order to receive a benefit under the will, and 

(b) the person survives the testator but dies in circumstances in which it is uncertain 

whether the person survived for the specified period, 

the person is to be treated as having failed to survive the testator for the specified period.  15 

 
Forfeiture 

12 Person forfeiting to be treated as having failed to survive victim 

(1) This section applies where, under the forfeiture rule, a person (“the offender”) has 

forfeited— 

(a) rights of succession to the estate of the deceased, 20 

(b) a beneficial interest in trust property which (but for the forfeiture) the offender 

would have acquired in consequence of the deceased’s death, 

(c) title to property which (but for the forfeiture) the offender would have acquired in 

consequence of the deceased’s death by virtue of a special destination. 

(2) In subsection (1)(b), “trust property” means property which, before the deceased’s 25 

death, was held in trust for any person. 

(3) The offender is to be treated as having died before the deceased— 

(a) for the purposes of the rights of succession to the deceased’s estate, 

(b) in relation to the beneficial interest mentioned in subsection (1)(b), 

(c) in relation to the title to property mentioned in subsection (1)(c), 30 

(as the case may be). 

(3A) For the avoidance of doubt, references in this section to rights of succession to the estate 

of the deceased include references to— 

(a) a claim to jus relicti, jus relictae or legitim out of that estate, 

(b) an entitlement from that estate conferred by section 8 or 9 of the Succession 35 

(Scotland) Act 1964. 

(4) In this section, “the deceased” means the person as a result of whose death the forfeiture 

arose. 
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13 Protection for persons acquiring in good faith and for value 

(1) This section applies where a person acquires title to property in good faith and for value 

(whether by purchase or otherwise). 

(2) The title is not challengeable on the ground that it was acquired (directly or indirectly) 

from a person who in relation to the property has incurred forfeiture under the forfeiture 5 

rule. 

 

14 Power of sheriff to order sheriff clerk to execute document 

(1) This section applies where a relevant sheriff is satisfied, on an application, that— 

(a) execution by a person of a particular document is reasonably necessary to give 

effect to a forfeiture under the forfeiture rule, and 10 

(b) the person— 

(i) is refusing to execute the document, or 

(ii) is unable, or otherwise failing, to execute the document. 

(2) The sheriff may make an order— 

(a) dispensing with the execution of the document by the person, and 15 

(b) directing the sheriff clerk to execute the document. 

(3) A document executed by the sheriff clerk in accordance with an order under subsection 

(2) has the same force and effect as if it had been executed by the person. 

(4) In subsection (1), “a relevant sheriff” means— 

(a) if the deceased died domiciled in Scotland, a sheriff— 20 

(i) of the sheriffdom in which the deceased was habitually resident at the date 

of death, or 

(ii) if subsection (5) applies, of the sheriffdom of Lothian and Borders sitting at 

Edinburgh, 

(b) if the deceased died domiciled other than in Scotland but at the date of death 25 

owned immoveable property situated in Scotland, a sheriff of the sheriffdom in 

which the immoveable property is situated, 

(c) in any case, a sheriff of the sheriffdom in which the deceased’s executor obtains 

confirmation. 

(5) This subsection applies if at the date of death— 30 

(a) the deceased was not habitually resident in a particular part of Scotland, or 

(b) the particular part of Scotland in which the deceased was habitually resident is not 

known or is uncertain. 

(6) In this section, “the deceased” means the person as a result of whose death the forfeiture 

arose. 35 

 

15 Total relief from forfeiture rule 

(1) Section 2 of the Forfeiture Act 1982 is amended as follows. 

(2) In subsection (1), after “modifying” insert “or excluding”. 
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(3) In subsection (2)— 

(a) after “modifying” insert “or excluding”, 

(b) after “modified” insert “or excluded”. 

(4) In subsection (3), after “modifying” insert “or excluding”. 

(5) In subsection (5)— 5 

(a) after “modify” insert “or exclude”, 

(b) in paragraph (a), for “(but not all)” substitute “or all”, 

(c) in paragraph (b), after “in respect of” insert “all or any”. 

(6) In subsection (6), after “section” insert “modifying the effect of the forfeiture rule”. 

 

16 Time limit for applying for relief from forfeiture rule 10 

(1) Section 2 of the Forfeiture Act 1982 is amended as follows. 

(2) In subsection (3), for “period of three months beginning with his conviction” substitute 

“relevant period”. 

(3) After subsection (3), insert— 

“(3A) In subsection (3) above, the “relevant period” is the period of 6 months 15 

beginning with— 

(a) the end of the period allowed for bringing an appeal against the 

conviction, or 

(b) if such an appeal is brought, the conclusion of proceedings on the 

appeal.”. 20 

 

17 Repeal of the Parricide Act 

(1) The Parricide Act 1594 is repealed. 

(2) For the avoidance of doubt, the forfeiture rule applies in relation to cases where a person 

has unlawfully killed the person’s parent or grandparent as it applies in relation to other 

cases of unlawful killing. 25 

 

Estate administration 

18 Errors in distribution: protection of trustees and executors in certain 

circumstances 

In the Trusts (Scotland) Act 1921, after section 29 insert— 

“29A Errors in distribution: circumstances in which trustee not personally 30 

liable 

(1) A trustee is not personally liable for any error in the distribution of any 

property, or the income of property, vested in the person as trustee if— 

(a) the error was caused by the trustee not knowing (either or both)— 

(i) of the existence, or non-existence, of a person, 35 

(ii) of a person’s relationship, or lack of relationship, to another 

person, and 
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(b) the distribution takes place— 

(i) in good faith and after such enquiries as any reasonable and 

prudent trustee would have made in the circumstances of the case, 

or 

(ii) in accordance with an order of the court. 5 

(2) Subsection (1) does not affect any right which a person entitled to the property 

or income concerned has to recover it from another person. 

(3) Subsection (2) is without prejudice to section 19 of the Succession (Scotland) 

Act 2016. 

(4) This section applies only in relation to a distribution which takes place on or 10 

after the day on which section 18 of the Succession (Scotland) Act 2016 comes 

into force.”. 

 

19 Protection of persons acquiring title 

(1) This section applies where a person, in good faith and for value (whether by purchase or 

otherwise)— 15 

(a) acquires property which has vested, by virtue of confirmation, in an executor, and 

(b) acquires title to that property directly or indirectly— 

(i) from the executor, or 

(ii) from a person (“A”) who derived title directly from the executor. 

(2) It is not a ground of challenge to the title— 20 

(a) that the confirmation is reducible or has been reduced, 

(b) that the property was distributed in accordance with a will which, by virtue of 

section 3, has been rectified after distribution, or 

(c) where the title was acquired from A, that it should not have been transferred to A.  

 
Other reforms 25 

20 Gifts made in contemplation of death 

(1) The customary mode of making a conditional gift in contemplation of death known as 

making a donation mortis causa is abolished. 

(2) Subsection (1) does not prevent the making of a conditional gift other than in that 

customary mode. 30 

 

21 Abolition of right to claim in respect of expense of mournings 

Any right at common law to claim an allowance in respect of the expense of mournings 

from the estate of a deceased person is abolished. 

 

22 Additional ground of jurisdiction: executor confirmed in Scotland 

(1) The Civil Jurisdiction and Judgments Act 1982 is amended as follows. 35 

(2) In rule 2 of Schedule 8, after paragraph (g) insert— 
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“(ga) in the person’s capacity as an executor (where confirmation has been 

obtained in Scotland)— 

(i) in the Court of Session, or 

(ii) before a sheriff of the sheriffdom in which confirmation was 

obtained.”. 5 

 
General 

23 Interpretation 

(1) In this Act (unless the context otherwise requires)— 

a reference to the “estate” of a deceased person is a reference to the whole estate 

belonging to the person at the time of death but does not include property passing 10 

on the person’s death to another person by virtue of a special destination, 

“property” includes any interest in property. 

(2) In this Act, the “forfeiture rule” has the same meaning as in the Forfeiture Act 1982. 

(3) In this Act, a “will” means any document of a testamentary nature and includes a 

reference to— 15 

(a) a testamentary trust disposition and settlement, 

(b) a codicil. 

 

24 Consequential provision 

(1) The rule of law known as the conditio si institutus sine liberis decesserit ceases to have 

effect. 20 

(2) The schedule (which repeals provisions for the purposes of or in consequence of this 

Act) has effect. 

 

25 Ancillary provision 

(1) The Scottish Ministers may by regulations make such supplementary, incidental, 

consequential, transitional, transitory or saving provision as they consider appropriate 25 

for the purposes of, or in connection with, or for the purposes of giving full effect to, 

any provision of this Act. 

(2) Regulations under this section may— 

(a) modify this Act or any other enactment, 

(b) make different provision for different purposes. 30 

(3) Regulations under this section— 

(a) are subject to the affirmative procedure if they contain provision which adds to, or 

replaces or omits any part of, the text of this or any other Act, 

(b) otherwise, are subject to the negative procedure. 

 

26 Commencement 35 

(1) Sections 25 and 27, and this section, come into force on the day after Royal Assent. 
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(2) The other provisions of this Act come into force on such day as the Scottish Ministers 

may by regulations appoint. 

(3) Regulations under subsection (2) may— 

(a) make different provision for different purposes, 

(b) include transitional, transitory or saving provision. 5 

 

27 Short title 

The short title of this Act is the Succession (Scotland) Act 2016. 
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SCHEDULE  

(introduced by section 24) 

REPEALS 

The Succession (Scotland) Act 1964  

1 The following provisions of the Succession (Scotland) Act 1964 are repealed— 5 

(a) section 17, 

(b) section 24(2), 

(c) section 31. 

 
The Law Reform (Miscellaneous Provisions) (Scotland) Act 1968 

2 Section 7 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1968 is 10 

repealed. 

 
Civil Partnership Act 2004 

3 Section 124A of the Civil Partnership Act 2004 is repealed. 

 
Family Law (Scotland) Act 2006 

4 Section 19 of the Family Law (Scotland) Act 2006 is repealed. 15 
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REVISED EXPLANATORY NOTES 

 
 
 
 
INTRODUCTION  

1. As required under Rule 9.7.8A of the Parliament‘s Standing Orders, these Revised 

Explanatory Notes are published to accompany the Succession (Scotland) Bill (introduced in the 
Scottish Parliament on 16 June 2015) as amended at Stage 2. Text has been added or amended as 
necessary to reflect amendments made to the Bill at Stage 2 and these changes are indicated by 
sidelining in the right margin. 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to 
be, a comprehensive description of the Bill. So where a section or a part of a section does not 
seem to require any explanation or comment, none is given.  

THE BILL - OVERVIEW 

4. The law of succession regulates how property passes on a person‘s death.  It has been 
subject to substantive review by the Scottish Law Commission (―the Commission‖) and it has 

published 2 wide ranging reports in 1990 (Scottish Law Commission no.124; January 1990) and 
2009 (Scottish Law Commission no.215; January 2009). The Commission‘s 2009 
recommendations cover both a fundamental overhaul of the major elements of the law of 
succession – intestate succession, protection from disinheritance and cohabitation – as well as a 
range of other recommendations relating to the law of succession. A number of these other 
recommendations were carried forward from the earlier Report on succession published in 1990. 

5. This Bill will therefore modernise and clarify some technical aspects of the law relating 
to succession and will address a number of anomalies within the current legislative framework so 
that the law in this area is fairer, clearer and more consistent.  The Bill has 27 sections and a 
schedule which cover the following key areas—  

 testamentary documents and special destinations  - this includes reforms which relate 
to the rectification of wills; the effect of divorce, dissolution or annulment on a will 
or special destination; and the revival of a revoked will; 
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 survivorship – the provision of new rules where there is uncertainty about the order 
of death; 

 forfeiture – updating the rules in respect of forfeiture; 

 estate Administration – putting in place protections for trustees and executors in 
certain circumstances and for persons acquiring title in good faith; 

 other reforms – abolishing donations mortis causa and the right to claim the expense 
of mournings; and introducing a new ground of jurisdiction for executors confirmed 
in Scotland. 

THE BILL - COMMENTARY ON SECTIONS 

Testamentary documents and special destinations 

Section 1 – Effect of divorce, dissolution or annulment on a will 

6. Under the existing law, provision in a will in favour of the spouse or civil partner of the 
testator (the person making the will) stands even where the relationship comes to a legal end 
(that is, by divorce, dissolution or annulment).  This section reverses that position. So 
testamentary provisions in favour of a former spouse or former civil partner or appointing a 
former spouse or former civil partner as a trustee or executor, are effectively revoked by the legal 
end to the relationship. Subsection (1) as read with subsection (2) provides that the former 
spouse or civil partner is to be treated as having died before the testator for the purposes of the 
will in any case where the will  confers a benefit or power of appointment on the former spouse 
or former civil partner or appoints that person as a trustee or executor. In other words, so long as 
the will contains any provision as set out in subsection 1(a)(i) or (ii) and the other conditions in 
subsection (1) are met then the former spouse or civil partner is treated as having died before the 
testator in relation to any aspect of the will.  This is subject to one exception set out in subsection 
(2).  The former spouse or civil partner will not be treated as having died before the testator for 
the purposes of a provision in the will that appoints the former spouse or civil partner or another 
person as a guardian.  If a provision in the will appoints the former spouse or civil partner as a 
guardian, that provision will have effect despite the subsequent divorce, dissolution or 
annulment.  If a provision in the will appoints another person as guardian in the event that the 
former spouse or civil partner dies before the testator, that other person will not be appointed as 
guardian since the former spouse or civil partner will not be treated as having died before the 
testator for the purposes of that provision. 

7. Subsection (3) is an important qualification to the new rule.  It means that the new rule 
does not apply where the will provides that the former spouse or civil partner is to continue to 
benefit or hold appointment even where there has been a divorce, dissolution or annulment.  So 
the person making the will can, at the time of doing so, give effect to a desire for that situation to 
apply. 

8. The section applies to same sex marriages and opposite sex marriages without distinction. 

9. This provision applies only where the deceased dies after the divorce, dissolution or 
annulment has been obtained and where the divorce, dissolution or annulment is obtained from a 
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court of civil jurisdiction in the United Kingdom, the Channel Islands or the Isle of Man or is 
otherwise recognised in Scotland (subsection (5)). 

Section 2 – Effect of divorce, dissolution or annulment on a special destination 

10. This section makes similar provision to section 1 but in relation to what is known as a 
special destination of property.  Special destinations, also sometimes known as survivorship 
destinations, are conditions that commonly appear in the title of property held by more than one 
person, usually spouses, which provide that on the death of one of the spouses their title 
automatically passes to the survivor.  A special destination might also apply where property such 
as business premises is held in the name of a couple and a number of other people. Consequently 
even if one party executed a will leaving their interest to a third party, such a term would be 
ineffective and the property would still transfer to the survivor on death.  

11. This section provides that a special destination of property in favour of a former spouse 
or former civil partner is revoked by the legal end to the relationship, provided the death of the 
testator occurs after the legal termination of the marriage or civil partnership. This is given effect 
to in subsection (2) which treats the former spouse or former civil partner as having died before 
the testator where the criteria in subsection (1) are met.  Section 2(3), like section 1(3) explained 
above, enables provision to be made which disapplies the new rule. 

12. As recommended in the Commission‘s Report No. 124, 19901 and Commission‘s Report 
No. 219, 20092, this section re-enacts section 19 of the Family Law (Scotland) Act 2006 and 
section 124A of the Civil Partnership Act 2004 (which are repealed by the schedule to the Bill) 
and extends their effect to moveable as well as heritable property.   

13. Subsection (4) protects the title of a third party who acquires property in good faith and 
for value from the former surviving spouse unaware of the divorce, dissolution or annulment.  

14. This section applies only where the divorce, dissolution or annulment is obtained from a 
court of civil jurisdiction in the United Kingdom, the Channel Islands or the Isle of Man or is 
otherwise recognised in Scotland (subsection (6)). 

Section 3 – Rectification of will 

15. This section enables the Court of Session or the relevant sheriff court to rectify a will 
prepared by someone other than the testator where the court is satisfied that the will failed to 
give effect to the testator‘s instructions.   Rectification is confined to situations in which a person 
other than the testator prepared the will on the testator‘s instructions (subsection (1)(b)) and 

where a person applies to the court for rectification of that will (subsection(1)(c)).  Rectification 
is only competent where the court is satisfied that the will fails to express accurately what was 
instructed (subsection (1)(d)) and there must therefore be instructions with which to compare the 
executed will.  Those instructions need not necessarily be in writing. In reaching a decision on 
whether or not a will requires to be rectified, the court may take account of evidence which is 
extrinsic to the will (subsection (3)). Rectification under this section may only take place where 
the deceased died domiciled in Scotland (subsection)(1)(a)).  
                                                 
1 Recommendation 17(a)(iv), para 4.45, SLC Report on Succession No. 124, January 1990 
2 Recommendation 61, para 6.66, SLC Report on Succession No. 219, April 2009 
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16.  These provisions would for example cover: the situation where instructions have been 
incorrectly transposed by a third party drafter, whether or not the drafter was a solicitor; or wills 
made ‗online‘ where a third party is taking instructions to produce the will.  In any situation it 
would need to be clear to the court, based on evidence, that the will fails to express the testator‘s 

instructions.  The intention of the provision is that the power to rectify a will should be confined 
to cases where the will has been prepared by someone other than the testator where a comparison 
can be made between the testator‘s instructions, supported by relevant evidence, and the will 
itself.  The critical factor in the application of the provision is the involvement of another person.  
If a testator draws up their own will – whether on paper or online this section would not apply. 

17. The process for seeking rectification of a will is by application and the normal rules of 
standing will apply, meaning that the court must be satisfied that the applicant, on cause shown, 
has sufficient interest in the application.  

18. Subsections 5, 6 and 7 provide that the Court of Session, a sheriff of the sheriffdom in 
which the testator was habitually resident at the time of death, or, if the testator was not 
habitually resident in a part of Scotland at the date of death, or if it is unknown or uncertain the 
part of Scotland in which the deceased was habitually resident, a sheriff at Edinburgh, has 
jurisdiction to rectify the will on receipt of the application. In addition, a sheriff in the 
sheriffdom where confirmation was obtained will have jurisdiction to rectify a will on receipt of 
an application. Under section 3 of the Confirmation of Executors (Scotland) Act 1858,  
confirmation is based on where the testator was domiciled. In most cases a person will be 
domiciled where they are habitually resident but this is not always the case. Subsection (6)(b) 
would enable jurisdiction in a case where the testator was habitually resident in one sheriffdom 
but was domiciled in another sheriffdom  

19. Subsection (4) provides that while the rectification will take effect from the date that the 
will was executed, regard should be had to sections 4(7) and section 19 of the Bill. Section 4(7) 
protects executors and trustees from being held personally liable for distributing property in good 
faith, in accordance with a will which is subsequently rectified. Section 19 provides that where a 
beneficiary has sold property conveyed to him or her by the deceased‘s executor under the 
unrectified will, subsequent rectification will not prejudice the title of whoever acquired the 
property in good faith and for value. Title is also protected if acquired directly from the executor.  

Section 4 – Rectification of will: supplementary 

20. This section provides that an application made under section 3(1)(c) for rectification of a 
will must be made within 6 months from the date of confirmation, if applicable, or the date of 
death if not (subsection (1)).  Confirmation is a legal document from the court giving the 
executor(s) authority to uplift any money or other property belonging to a deceased person from 
the holder (such as the bank), and to administer and distribute it according to law.  The court has 
discretion to waive the time limit on cause shown (subsection (2)). 

21. Subsection (3) provides that where the court makes an order requiring a will to be 
rectified, the order will be registered in either the Books of Council and Session or the sheriff 
court books, depending on where the will is registered. 
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22. Subsections (4) and (5) provide that where execution of a document is necessary to give 
effect to a rectified will and the person who requires to execute the document is unable or 
unwilling to do so, then the court may dispense with this requirement and direct a clerk of 
session or a sheriff clerk to execute the document. In the above circumstances, subsection (6) 
provides that such a document executed by a clerk of session or the sheriff clerk will have the 
same force and effect as if it had been executed by that person who is unable or unwilling to 
execute the document.  

23. As noted above, subsection (7) provides that where a trustee or executor has distributed 
property in good faith in accordance with a will which is subsequently rectified after the 
distribution, they will not be held personally liable for that distribution where subsequent 
rectification of the will means that the property should not have been distributed in that way.  

Section 5 – Revocation of will not to revive earlier revoked will 

24. Under the current law, a will which is revoked by a subsequent will, revives if the 
subsequent will is itself revoked. This section changes the law so that in these circumstances the 
revocation of the subsequent will, or part of it, does not revive the earlier will or the revoked part 
of the earlier will.  This does not prevent the person who made the will from reviving the will by 
other means – such as re-executing it or making a new will in the same terms as the one which 
was revoked. 

Section 6 – Death before legacy vests: entitlement of issue 

25. This section replaces the conditio si institutus sine liberis decesserit. This rule provides 
that where by a will a testator leaves a legacy to a direct descendant or a group of direct 
descendants and a direct descendant who is to receive that legacy dies between the will being 
made and receiving that legacy that direct descendant‘s issue would ‗step into the shoes‘ of the 

individual and inherit the legacy unless the will expressly  provides for an alternative beneficiary 
to inherit the legacy. As per the current common law rule, an alternative legatee will be favoured 
over the direct descendants of a direct descendant who has died before the legacy has vested but 
a residual legatee will not be favoured over those direct descendants.   

26. In legal terms ―the issue‖ are considered to be that person‘s children or other lineal 

descendants such as grandchildren and great grandchildren. 

27.  In their 1990 report the Commission considered that it was difficult to determine whether 
the old rule was to apply where it involved a nephew or niece as this would depend on whether a 
testator treated them as a parent would treat a child which was not always easy to ascertain.  The 
class of beneficiaries to whom this section applies is therefore now limited only where a legacy 
is left to one direct descendant of the testator or a group of people, all of whom are direct 
descendants (subsection (1)(a)). 

28.  Separately, it was previously unclear whether the rule should be displaced if the bequest 
contained a survivorship clause or a provision that another person was to take the legacy if the 
specified legatee did not survive the testator. Those are two ways in which a testator may 
recognise the possibility of a beneficiary dying before the date of payment and which regulates 
how the property will pass.  For example, where there are two beneficiaries A and B and B dies 
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before they date of payment then A would inherit B‘s share – this is known as survivorship.  On 
the other hand if the testator sets out that A should inherit, whom failing B (known as a 
destination over) then B will only inherit if A predeceases the date of payment.    

29.  Subsection (2) therefore makes it clear that this provision will not apply where there is 
any clear provision in the will which indicates that the testator intended otherwise. The fact that a 
legacy is left to a direct descendant A with residuary provision to other direct descendants would 
not on its own be sufficient to suggest that the legacy was specific to A.  Subsection (3) sets out 
two particular types of situation in which the will is to be read as providing to the contrary: 
firstly where will contains a clause (survivorship clause) regulating what should happen to the 
legacy if the legatee dies before the date of payment and secondly where the will contains a 
clause (a destination over) which names the original legatee and then a further legatee to whom 
the property may pass in the original legatee‘s place (to A, whom failing B). 

30. Subsection (4) provides that the issue (children and direct descendants) of the relevant 
beneficiary get the share which that beneficiary would have got had the beneficiary survived to 
receive the legacy. Under the existing law, the issue get only the original share which the 
beneficiary would have got in terms of the will.  This is best illustrated with an example.  Say D 
leaves an estate to 3 children E, F and G.  If E, F and G all survive to the vesting of the legacy, 
they take a third share each.  If F predeceases without issue, E and G take half each (on a rule of 
succession law called ‗accretion‘).  But if F predeceases without issue and E predeceases leaving 
a child the current law provides that there is no accretion in favour of E‘s child. E‘s child will 

only take the original third share that E would have got at the time the will was executed, not 
what E would have taken if he or she had survived to the date of vesting (i.e. E‘s original third 
share plus half of the third which would have gone to F).  The third share which would have 
gone to F had F survived goes to G, who therefore ends up with two-thirds.  Under this new 
section, E‘s child stands in the shoes of E at the point of the legacy vesting rather than at the 

point of the will being made.  So E‘s issue takes a half share (i.e. E‘s own third share plus half of 

the third which would have gone to F).  

31. Subsection (5) provides that where two or more of the descendant‘s issue are to inherit 

their share under this section, the rules of intestacy will apply (the legal rules that apply if a 
person dies without making a will). Subsection (6) defines ―intestate estate‖ and ―issue‖ for the 

purposes of this section. 

Section 7 – Liferent: vesting of fee other than on death 

32. A liferent is where a beneficiary has the right to receive for the duration of their lifetime, 
the benefits of an asset.  Where a legacy is given without limitation of time, it is referred to as 
having been given in fee.  For example a parent may leave a property in liferent to their spouse 
or civil partner but in fee to their child.  So the spouse may live in the property and enjoy the 
property but they never own it and may not dispose of it.  In these circumstances the child is 
known as the fiar, or the person in whom the fee vests subject to a liferent. The parent is known 
as the liferenter. 

33. In some cases, the fee does not vest until the death of the liferenter.  An example is where 
the identity of the fiar is dependent on who is alive at the point when the liferenter dies.  
Problems can arise here where there is early termination of the liferent – for example, where the 
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liferenter renounces the liferent. One such problem is what to do with the income from the 
property which arises during the life of the liferenter after the point of renunciation or 
termination. Section 7 removes some of the  difficulties where the liferent terminates but the fee 
does not vest in the fiar.  This section allows the fee to vest in the fiar where the liferent 
terminates but the liferenter has not died.   

34. Subsection (1) provides that this section applies when a liferent is terminated otherwise 
than on the death of the liferenter or where the liferent does not operate because of the effect of 
divorce, dissolution or annulment on a will or because of the application of forfeiture.  

35. Subsection (2) provides that the fee will vest in the fiar on the date of termination of the 
liferent unless the document creating the liferent expressly provides otherwise or there is an 
obligation which requires that it should not operate in this way. For example, if a liferent is 
created by a document, the document itself may provide that the fee is to vest on the death of the 
liferenter even if the liferent terminates early. If a liferent is created orally, the granter of the 
liferent may specify at the time of its creation that the fee is to vest on the death of the liferenter 
even if the liferent terminates early. In both of those situations, the fee would vest on the death of 
the liferenter as the granter of the liferent intended. The section applies to liferents created by 
inter vivos or testamentary documents. 

Section 8 – Destinations in wills and certain trusts: conditional institution 

36. Where property is the subject of a destination (that is, a provision in a will or trust for its 
transfer to ―person A, whom failing person B‖), there are currently different presumptions about 
how the property will pass depending on the type of property in question.  So where property 
may be transferred to person A, whom failing person B, by way of a destination in a will or a 
trust taking effect during a truster‘s lifetime and the property is heritable it will be presumed that 
B is a substitute. This means that if A dies still owning the property it will then still pass to B by 
virtue of the destination. On the other hand, where the property is moveable, if A inherits the 
property then any right that B had falls at that point.  This presumption is known as a 
―conditional institution‖. This section creates a new rule that provides that where any kind of 
property goes to A, B loses all rights to take the property under the destination in the will or 
trust.  The effect is that B is a ―conditional institute‖ and not a ―substitute‖ even where the 

property is heritable. 

37. Subsection (2) provides that this presumption does not apply where it is clear from the 
will or trust that a different result is intended. 

Survivorship 

Section 9 – Uncertainty of survivorship treated as failure to survive 

38. This section applies where two persons die simultaneously or in circumstances where it is 
uncertain who survived whom.  It replaces the current rules of survivorship in section 31 of the 
Succession (Scotland) Act 1964.  Under the current rules of survivorship, if the people who die 
were spouses or civil partners, it is presumed that neither survived the other.  If they were not 
spouses or civil partners, it is presumed, in most cases, that the younger survived the elder.  This 
section changes the current rules.  It provides that, where two persons have died simultaneously 
or in circumstances where it is uncertain who survived whom, neither is to be treated as having 
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survived the other.  This section applies both on testacy and intestacy and applies for all purposes 
affecting title or section to property (other than where the particular rule in section 10 applies).  

39.  Subsection (1A) provides that where a benefit is conferred on a third party on condition 
that another person died before the testator and that person dies in a common calamity with the 
testator, that condition will be treated as a condition that the person failed to survive the testator 
to enable the legacy to pass to the third party through the application of subsection (1). 

40. This section does not change the law on the standard of proof for establishing whether 
deaths occurred in a particular order.  It was established in the case of Lamb v Lord Advocate 
(1964 SC 110) that this was the  civil standard of the balance of probabilities.  So the order of 
deaths is uncertain if it is not possible to prove, on a balance of probabilities, a particular order. 

Section 10 – Equal division of property if order of beneficiaries’ deaths uncertain 

41. This section applies instead of section 9 where a will provides that property is to pass or 
be transferred (whatever the means of transfer or passing, for example, whether by a written or 
oral obligation or trust provisions) to one member of a group of people depending on the order of 
death and members of the group are involved in a common calamity.  All members of the group 
are potential beneficiaries and have equal status in the sense that it is the testator‘s intention that 

any of them could benefit from the legacy.  Section 10(1)(a) sets out the different ways in which 
provision might be framed to allow property to pass or be transferred to members of a group 
depending on the order of death as envisaged by paragraph 6.60 of the Commission‘s Report. 

42. In those circumstances, the property is to be divided equally among the estates of the 
members of the group who die in the common calamity (subsection (2)).  For example, a life 
assurance policy on the joint lives of a married couple payable to the estate of the first person to 
die will benefit the two estates equally if it is uncertain which death was first. 

43. This section applies only where no other provision has been made to deal with the 
situation in question (subsection (1)(d)). Where the document regulating the devolution of the 
property in these circumstances provides for a different rule of division, that will override the 
statutory equal division rule (subsection (1)(d)). 

44. Subsection (4) provides that where the testator is amongst those who die simultaneously 
or in an uncertain order, then section 9 and not section 10 will apply.  This ensures that any 
legacies vest in the estates of living family members/legatees rather than in the estates of 
deceased beneficiaries who have not survived the testator. 

Section 11– Testamentary requirement of survival for a particular period 

45. Although it continues to be competent for people to specify in their wills a period that a 
successor has to survive in order to take the testamentary provisions, this section provides for the 
situation where there is uncertainty as to whether the successor survived the testator for the 
specified period.  Where a testator makes a bequest which is subject to the condition that the 
beneficiary survives the testator for a specified period, and in the circumstances it is uncertain 
whether the beneficiary did survive the testator for that period, they are to be treated as having 
failed to survive the testator. 
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Forfeiture 

Section 12 – Person forfeiting to be treated as having failed to survive victim 

46. The forfeiture rule is a rule of public policy which, in certain circumstances, precludes a 
person who has unlawfully killed another from acquiring a benefit in consequence of that killing. 
This section provides that in circumstances where a person has forfeited their rights of 
succession, including prior and legal rights, to the estate of the deceased, their beneficial interest 
in trust property, or their title to property by virtue of a special destination, they are to be treated 
as having died before the deceased.  This addresses a situation highlighted in a case (called 
Hunter’s Executors, Petitioners, 1992 SC 474) in which a man murdered his second wife.  Her 
will provided for her estate to go to her husband and if he predeceased her and there was no issue 
of the second marriage, it was to be divided between his son by his first wife and her own sister.  
While the murderer clearly forfeited his own benefit under the will, the court was not prepared to 
go so far as to say that this meant that he had predeceased his second wife.  Accordingly, the 
estate fell into intestacy and passed to the second wife‘s sister and parents. 

Section 13 – Protection for persons acquiring in good faith and for value 

47. This section protects the title of a person who acquires property in good faith and for 
value, whether by purchase or otherwise, whose title would otherwise be challengeable by virtue 
of the forfeiture rule.   For example where a third party has bought a house from a person who 
had inherited it from their spouse and that person is then convicted of murdering their spouse.     

Section 14 – Power of sheriff to order sheriff clerk to execute document 

48. This section relates to circumstances where forfeiture occurs following distribution of the 
estate. In this situation, those in possession of the property are no longer entitled to it and are 
under a duty to return the property to the estate. To do so they require to sign the necessary 
documents to give effect to a forfeiture and should they not do so this section will take effect.  
This section provides powers for a relevant sheriff (as defined at subsection (4)), on application, 
to dispense with the execution of any document necessary to give effect to a forfeiture and to 
direct the sheriff clerk to execute the document in question (subsection (2)). 

49. Subsection (3) provides that a document executed by the sheriff clerk under authority 
from a relevant sheriff is to have the same force and effect as if the person who was under a duty 
to execute it had done so.   

50. The process for applying to the sheriff to have the document executed by the sheriff clerk 
or to dispense with the execution is by application and the normal rules of standing will apply. 
This means that the court must be satisfied that the applicant, on cause shown, has sufficient 
interest in the application.  

51. Subsection (4) sets out which sheriff will have jurisdiction. If the deceased died 
domiciled in Scotland (domicile being the rule of law that sets out where a person‘s home is 

regarded for  certain legal purposes)  it will be a sheriff of the sheriffdom where the deceased 
lived or if that is not clear it will be a sheriff of the sheriffdom of Lothian and Borders sitting in 
Edinburgh.  If the deceased was not domiciled in Scotland but owned immoveable property in 
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Scotland it will be a sheriff of the sheriffdom where that property is situated.   In addition, a 
sheriff of the sheriffdom in which confirmation was obtained will always have jurisdiction.  

Section 15 – total relief from forfeiture rule 

52. The Forfeiture Act 1982 enables a person to apply to the court for ―relief‖ from the 

forfeiture rule.  Relief means that the effect of forfeiture rule is modified and the killer is enabled 
to inherit a proportion of the victim‘s estate.  This section reverses the decision in Cross, Petr 
1987 SLT 384 in which it was held that the court could not go so far as to disapply the effect of 
the rule in a given case entirely.  So the court granted relief in respect of all of the heritable 
property and 99% of the moveable property.  As relief is entirely at the discretion of the court, 
the Commission recommended that the court should be able to grant total relief in the rare case 
where they deem it appropriate. This section therefore amends section 2 of the Forfeiture Act 
1982 to provide courts with the power to grant total relief.   

Section 16 – Time limit for applying for relief from forfeiture rule 

53. This section amends section 2 of the Forfeiture Act 1982 to extend the period of time 
within which proceedings for relief from the forfeiture rule may be from 3 months from the 
conviction to 6 months from the conviction.  Subsection (3)(b) provides that the 6 month period 
will only start to run once the period within which an appeal against conviction may be brought 
has expired or on the conclusion of any appeal proceedings brought. 

Section 17 – Repeal of the Parricide Act 

54. The Parricide Act 1594 – an Act of the Parliament of Scotland - makes provision for 
anyone killing a parent or grandparent to be disinherited. This section repeals the Parricide Act 
1594, as recommended by the Commission, on the basis that it deals with a limited class of 
victims, disinherits the killer‘s issue, appears to only apply to the victim‘s heritable property and 

was ignored by the court in the case of Cross, Petr 1987 SLT 384. Subsection (1) provides that 
the Parricide Act 1594 is repealed. Subsection (2) clarifies that the forfeiture rule applies in 
relation to cases where a person has unlawfully killed the person‘s parent or grandparent as it 

applies in relation to any other cases of unlawful killing. 

Estate Administration 

Section 18 – Errors in distribution: protection of trustees and executors in certain 

circumstances 

55. This section amends the Trusts (Scotland) Act 1921 by inserting a new section which 
brings together in one place the protections available to trustees and executors where they 
distribute an estate in ignorance of certain facts which would affect the proper distribution of the 
estate. These facts generally relate to making a distribution in ignorance of the existence of either 
an adoption order or of a child whose parents are not, or have not been married to each other. 
Subsection (1)(b) of the new section provides that in order for the trustee not to be personally 
liable, the distribution requires to be made in good faith after having made reasonable enquiries, 
or, in accordance with an order of the court. What amounts to ‗reasonable enquiries‘ will be 

dictated by the particular circumstances of each case. There is no express requirement to 
advertise for beneficiaries and it is envisaged that whether this is appropriate will depend on the 
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circumstances and is a matter for the discretion of the executors tasked with distributing the 
estate. 

56. This change does not affect the right of a person under the law of unjustified enrichment 
to seek restitution in respect of property forming part of the estate from persons to whom it has 
been distributed in error as provided for in subsection (2).  Subsection (3) clarifies that the right 
to get recompense in relation to an unlawful distribution does not enable a person to get property 
back from a good faith purchaser as set out in subsection (3). Subsection (4) makes it clear that 
this section applies only to distributions which occur after the section comes into force (i.e. it 
does not catch distributions which have already occurred). 

57. The protections are currently provided for in section 24(2) of the Succession (Scotland) 
Act 1964 and section 7 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1968 
which are repealed and replaced by this section.  

Section 19 – Protection of person acquiring title 

58. This section re-enacts in wider terms, section 17 of the Succession (Scotland) Act 1964, 
which protects those who purchase heritable property which is or was vested in the deceased‘s 

executor by virtue of confirmation. In their 1990 report the Commission took the view that 
section 17 was deficient because purchasers of items other than heritage or goods, such as shares 
or book debts were not protected, and second that onerous acquirers of goods otherwise than by 
purchase (for example by exchange with another beneficiary or foregoing a claim) were not 
protected.  

59. The existing common law protects a person who acquires property in good faith and for 
value, from someone whose title is voidable, regardless of the type of property. The 1990 report 
also noted that section 17 may cover cases that would be outwith the scope of this rule.  For 
these reasons the Commission recommended that section 17 be repealed and re-enacted. This 
section gives effect to this recommendation by providing a more complete statutory protection 
which protects those who acquire property in good faith and for value directly or indirectly from 
the executor or a person (such as a legatee) who derived it directly from the executor. 

60. Subsection (2) makes express provision about factors which cannot be relied on as 
grounds of challenge. These factors are: where the court has overturned (reduced) the 
confirmation; where the will has been subject to rectification after the property has been 
distributed; and where the title was not necessarily ‗good‘ title. 

Section 20 – Gifts made in contemplation of death 

61. A donation mortis causa is a gift with the following characteristics: it is made by the 
donor in anticipation of their death; it is made on the understanding that when the donor dies the 
recipient keeps the gift but that if the donor survives it should be returned to them; the donor can 
change their mind at any point and ask for the gift to be returned; and if the recipient dies first 
then the gift is returned to the donor.  
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62. This special form of gift is counted as part of the donor‘s estate for the purposes of any 
claim for legal rights in the event of intestacy.  It is also liable for the donor‘s debts on death in 

the event that the rest of the donor‘s estate is insufficient to meet them. 

63. This section abolishes this special form of gift as a distinct legal entity.  It does not 
prevent people from continuing to make gifts on such express conditions as they wish to impose 
and which the recipient is prepared to accept.  An individual may even make a gift, subject to the 
same conditions, in similar circumstances (i.e. in contemplation of death) but as noted above, the 
only change in the law is that the conditions are no longer automatic. 

Section 21 – Abolition of right to claim in respect of expense of mournings 

64. This section abolishes the common law right to claim the expense of mournings – the 
right of a widow and family to claim an allowance for the cost of special mourning clothes from 
the estate of the deceased. 

Section 22 – Additional ground of jurisdiction: executor confirmed in Scotland 

65. As a matter of principle the Scottish courts should have jurisdiction whenever Scots law 
is the applicable law to the succession issue in question. At present there is a jurisdictional gap 
where the deceased‘s executor is not domiciled in Scotland. Unless the will creates an express 
trust it may be that none of the provisions in Schedule 8 of the Civil Jurisdiction and Judgements 
Act 1982 which deals with the jurisdiction of the Scottish courts will apply. As a result, those 
raising actions against executors in connection with the administration of a Scottish estate may 
have to do so in the courts of the country in which the executors are domiciled.  

66. This section amends rule 2 of Schedule 8 of the Civil Jurisdiction and Judgments Act 
1982 so that a person wishing to raise an action in respect of the administration of a Scottish 
estate by an executor who is not domiciled in Scotland may do so in the Scottish courts if the 
executor obtained the legal documentation necessary to authorise the making and receiving of 
payments on the estate known as confirmation, in Scotland.  ‗Confirmation‘ is a legal document 
from the court giving the executor(s) authority to uplift any money or other property belonging 
to a deceased person from the holder (such as the bank), and to administer and distribute it 
according to law. 

General  

Section 23- Interpretation  

67. Subsection (1) of section 23 defines the terms ―estate‖ and ―property‖ for the purposes of 
the Bill.  The term ‗property‘ means both heritable and moveable property.  The definitions 
apply unless the context requires otherwise. 

68. Subsection (2) provides that, for the purposes of the Bill, ‗forfeiture rule‘ has the same 

meaning as in the Forfeiture Act 1982. In that Act, the ―forfeiture rule‖ means the rule of public 

policy which in certain circumstances precludes a person who has unlawfully killed another from 
acquiring a benefit in consequence of the killing. 
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69. Subsection (3) defines the term ―will‖ for the purposes of the Bill. 

Section 24 – Consequential provision 

70. Subsection (1) abolishes the conditio si institutus sine liberis decesserit in consequence of 
section 6.     

71. Subsection (2) introduces the schedule which repeals certain provisions for the purposes 
of or in consequence of the Bill. 

Section 25 - Ancillary Provision   

72. Section 25 provides that the Scottish Ministers may by regulations make such ancillary 
provision as they consider appropriate for the purposes of or in connection with the Bill or for 
the purposes of giving full effect to the Bill. 

Section 26 – Commencement 

73. Section 26 provides that this section and sections 25 and 27 come into force the day after 
Royal Assent. The Scottish Ministers may make commencement regulations bringing the 
remaining provisions of the Bill into force on a day they specify in the regulations. 
Commencement regulations may include transitional, transitory or saving provision and may 
make different provision for different purposes.  

Section 27 – Short Title 

74. This section sets out the short title of the Bill. 

Schedule 

75. The schedule repeals sections 17, 24(2) and 31 of the Succession (Scotland) Act 1964, 
section 7 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1968, section 124A of 
the Civil Partnership Act 2004 and section 19 of the Family Law (Scotland) Act 2006.  As noted 
previously, these provisions are all replaced with new provisions in the Bill. 
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Succession (Scotland) Bill 

 
Marshalled List of Amendments selected for Stage 3 

 
The Bill will be considered in the following order— 

 

Sections 1 to 27 

Long Title 

Schedule 

 

  

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 6 

Paul Wheelhouse 
 

1 In section 6, page 4, line 17, leave out  <dies before the> and insert <fails to survive the date of> 

Before section 18 

Paul Wheelhouse 
 

2 Before section 18, insert— 

<Confirmation of executors: no requirement to find caution in relation to small 

intestate estate 

(1) The Small Intestate Estates Act is amended as follows— 

(a) in section 3, for “on caution being found by the applicant according to the practice 

of the commissary court” substitute “without requiring the applicant to find 

caution”, 

(b) in the form of confirmation in Schedule B, the words “, and that has [or have] 

likewise found caution for acts and intromissions as executor [or executors]” are 

repealed. 

(2) As well as in relation to applications under section 3 of the Small Intestate Estates Act 

made after this section comes into force, the amendments made by subsection (1) apply 

in relation to applications under that section of that Act made before this section comes 

into force which are not by then determined. 

(3) In this section, “the Small Intestate Estates Act” means the Intestates Widows and 

Children (Scotland) Act 1875. 

(4) In section 2 of the Confirmation of Executors (Scotland) Act 1823— 

(a) after paragraph (b), insert— 

 “See also section 3 of the Intestates Widows and Children (Scotland) Act 

1875.”, 

(b) for “all other cases” substitute “cases where caution is required to be found”.> 
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Paul Wheelhouse 
 

3 Before section 18, insert— 

<Confirmation of executors: general exceptions to requirement to find caution 

(1) In section 2 of the Confirmation of Executors (Scotland) Act 1823, in paragraph (b) 

after “spouse” insert “or civil partner”. 

(2) The Scottish Ministers may by regulations make provision modifying section 2 of the 

Confirmation of Executors (Scotland) Act 1823 to the effect that cases additional to 

those for the time being set out there are cases in which caution is not to be required to 

be found.> 

Paul Wheelhouse 
 

4 Before section 18, insert— 

<Confirmation of executors: power of Ministers to abolish requirement for 

executors dative to find caution 

  The Scottish Ministers may by regulations make provision to the effect that persons 

appointed as executors dative are not in any circumstances to be required to find caution 

before confirmation is granted.> 

Paul Wheelhouse 
 

5 Before section 18, insert— 

<Power of Ministers to make provision requiring conditions to be met before courts 

appoint persons as executors dative 

(1) The Scottish Ministers may by regulations make provision to the effect that courts are 

not to appoint persons as executors dative unless particular conditions are met. 

(2) Such conditions may, in particular, include— 

(a) the court being satisfied that the person is suitable for appointment, 

(b) the court being provided with particular information about— 

(i) the person seeking appointment,  

(ii) the estate in respect of which the appointment is to be made. 

(3) Regulations under this section may make provision in relation to— 

(a) all appointments of persons as executors dative, or  

(b) appointments of persons as executors dative of particular descriptions. 

(4) Regulations under this section making provision to the effect that the courts are not to 

appoint persons as executors dative unless satisfied that they are suitable for 

appointment may include provision enabling or requiring a court— 

(a) to have regard to particular factors, or consider particular information, in 

determining whether a person is suitable for appointment, 

(b) to be satisfied that a person is suitable for appointment if particular conditions are 

met, 

(c) to impose particular conditions which must be satisfied before the court may be 

satisfied that a person is suitable for appointment. 
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(5) Regulations under this section may make different provision in relation to appointments 

of persons as executors dative of different descriptions.> 

Paul Wheelhouse 
 

6 Before section 18, insert— 

<Sections (Confirmation of executors: general exceptions to requirement to find 

caution), (Confirmation of executors: power of Ministers to abolish requirement for 

executors dative to find caution) and (Power of Ministers to make provision requiring 

conditions to be met before courts appoint persons as executors dative): regulations 

(1) This section applies in relation to regulations under section (Confirmation of executors: 

general exceptions to requirement to find caution), (Confirmation of executors: power 

of Ministers to abolish requirement for executors dative to find caution) or (Power of 

Ministers to make provision requiring conditions to be met before courts appoint 

persons as executors dative). 

(2) The regulations may include such supplementary, incidental, consequential, transitional, 

transitory or saving provision as the Scottish Ministers consider appropriate. 

(3) The regulations may modify any enactment (including, in the case of regulations under 

section (Confirmation of executors: power of Ministers to abolish requirement for 

executors dative to find caution), this Act). 

(4) The regulations are subject to the affirmative procedure.> 

Section 24 

Paul Wheelhouse 
 

7 In section 24, page 10, line 21, leave out <repeals> and insert <modifies> 

Section 26 

Paul Wheelhouse 
 

8 In section 26, page 10, line 36, after <Sections> insert <(Confirmation of executors: no 

requirement to find caution in relation to small intestate estate) to (Sections (Confirmation of 

executors: general exceptions to requirement to find caution), (Confirmation of executors: power 

of Ministers to abolish requirement for executors dative to find caution) and (Power of Ministers 

to make provision requiring conditions to be met before courts appoint persons as executors 

dative): regulations),> 

Schedule  

Paul Wheelhouse 
 

9 In the schedule, page 12, line 5, at beginning insert— 

<(  ) The Succession (Scotland) Act 1964 is modified as follows. 

(  ) In section 5(1), for “predeceased” substitute “failed to survive”. 

(  ) In section 6(1)(b)— 

(a) for “predeceased” in the first place where it occurs substitute “failed to survive”, 

(b) for “predeceased persons” substitute “persons who have failed to survive the 

deceased”. 

296



 4 

(  ) In section 11— 

(a) in subsection (1), for “predeceased by a child who” substitute “in circumstances 

where a child who has failed to survive the deceased”, 

(b) in subsection (2)(b)— 

(i) for “predeceased” in the first place where it occurs substitute “failed to 

survive”, 

(ii) for “predeceased persons” substitute “persons who have failed to survive 

the deceased”. 

(  )> 

Paul Wheelhouse 
 

10 In the schedule, page 12, line 5, leave out <of the Succession (Scotland) Act 1964> 
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SP Bill 75A-G  Session 4 (2016) 

 

Succession (Scotland) Bill 

 
Groupings of Amendments for Stage 3 

 
This document provides procedural information which will assist in preparing for and 

following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 

debated).  Any procedural points relevant to each group are noted; 

 the text of amendments to be debated on the  day of Stage 3 consideration, 

set out in the order in which they will be debated.  THIS LIST DOES 

NOT REPLACE THE MARSHALLED LIST, WHICH SETS OUT 

THE AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 

DISPOSED OF. 

 

 

Groupings of amendments 

 

Group 1: Survivorship 

1, 7, 9, 10 

Group 2: Executors 

2, 3, 4, 5, 6, 8 
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25.1.2016 

Supplementary Memorandum to Written Submissions By Trust Bar on the 

Succession (Scotland) Bill 2015: Comments on (i) Bonds of Caution in so 

far as relating to Confirmation to certain intestate "Small Estates"; and (ii) 

certain other matters related to survivorship, vesting etc. arising from the 

penultimate paragraph of the Minister's Letter of 14th January 2016.  

 

 

0.1.1 We refer to the brief telephone conversation on the afternoon of 19th 

January 2016 between Euan Donald (Clerk to the DPLRC) and Nick Holroyd 

(Chairman of TrustBar) and the subsequent e-mail from Mr. Donald of the same 

date, which e-mail attached a copy of a letter from the Minister of Community 

Affairs (Paul Wheelhouse, MSP) to Gavin Don (as Convenor of the DPLRC) 

dated 14th January 2016 ("the Minister's Letter of 14th January 2016"). 

 

0.1.2 We also refer to TrustBar's Written Evidence to the DPLRC, TrustBar's 

oral evidence to the DPLRC, and TrustBar's various Supplementary Memoranda 

to the Scottish Government but copied to the DPLRC. 

 

0.1.3 We also refer to TrustBar's written response to the Scottish Government's 

recent consultation document on succession. 

 

0.1.4 The comments in the body of this Supplementary Memorandum are 

focused on the topic of Bonds of Caution in respect of intestate estates, denoted 

"small estates". 

 

0.1.5 We also touch upon certain matters mentioned in the penultimate 

paragraph of the Minister's Letter of 14th January 2016: related to a cluster of 

issues, including survivorship, the conditio si institutus, the Succession 

(Scotland) Bill and the Succession (Scotland) Act 1964. 

 

Caveats 

 

0.2.1 Before turning to either of these matters, we enter certain caveats. 

 

0.2.2 Certain of the provisions of the Bill, even as amended at Stage 2 are 

inconsistent with our suggestions. Our comments on bonds of caution and the 

penultimate paragraph of the Minister’s Letter of 14
th
 January 2016 and lack of 

comment on other matters should not be considered indicate a departure by 

TrustBar from our previously expressed views. 
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0.2.3 We do not know the precise wording of the Stage 3 amendments. 

 

 

0.2.4 We have not been asked to comment on the current circumstances in 

which an estate may be distributed without Confirmation. 

 

Bonds of Caution 
 

1.1.1 TrustBar has commented on Bonds of Caution on previous occasions. 

 

1.1.2 Broadly speaking, bonds of caution are obtained when either there is no 

executor nominated under a will (i.e. an "executor-nominate") or the nominated 

executor does not wish to act.  

 

1.1.3 The rationale for executors-nominate not requiring to obtain bonds of 

caution is that they have been selected by the testator or testatrix to administer 

his or her estate. In appointing them the testator or testatrix has in effect deemed 

them to be trustworthy and has taken on the risk to his estate and to his or her 

beneficiaries of their failure to distribute correctly.  

 

1.1.4 On some occasions, the rationale may be imperfect. By way of a non-

exhaustive example, a testator may have executed the Will when the executor 

was or was perceived to be of sound covenant, then the testator becomes 

incapable and then the named executor acts in a way connoting lack of 

suitability for the office. The Will may not have been changed to reflect the new 

circumstances. 

 

1.1.5 Executors-dative, do not have the approval of the deceased and are self-

appointed.  

 

1.1.6 There is, at present, no very real opportunity to assess the executor-

dative's suitability to ingather all of the assets (estate) of the deceased and to 

distribute them according to the legal entitlement of those entitled to inherit.   

 

1.1.7 Broadly speaking, if the applicant for the position of executor-dative is 

one of a certain list of relatives or beneficiaries the court must appoint. Hence 

the requirement for the applicant to provide a bond of caution except where the 

applicant is a spouse who inherits the whole estate.  
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1.1.8 The perceived difficulty with bonds of caution is that their cost may be 

disproportionate to the value of the estate. Having said that it is can be as 

important to beneficiaries of a so-called “small estate” that there be correct 

distribution as it is to beneficiaries of larger estates. As estate of £36,000 is not 

immaterial to those standing to inherit.  

 

1.1.9 Moreover, the costs of seeking redress in the courts for wrongful 

distribution of estates of a small size may make it impossible to obtain any real 

redress. Some of our members took the view that the limit for bonds of caution 

should therefore be £ 10,000, but others took the view that it should be £ 36,000 

as is now suggested.  

 

1.1.10 Rather than focus on such figures, we suggest that whatever size of estate 

is relieved of the need for a bond of caution as a prerequisite to Confirmation, 

there should be some procedure to provide basic assurance that the person to be 

entrusted with the estate is not unfit to act as an executor.  

 

1.1.11 Accordingly, we make the proposal, sheriff should be empowered to 

refuse an application for appointment if it should appear that the proposed 

executor is not a fit and proper person to act as executor-dative of the estate. 

 

1.1.12/ 
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1.1.12  Sheriffs should be given statutory guidance on the factors to be taken 

into account in applying the fit and proper test in the context of an objection to 

the appointment of a proposed executor-dative. The list of factors should be 

non-exclusive and should relate to the applicant’s financial probity and his 

ability to act in a fiduciary capacity in relation to the beneficiaries of the 

intestate estate. The factors should include (non-exclusively): 

 

(i) whether the applicant has at any time been sequestrated and/or has 

entered into a trust deed for the benefit of creditors; 

 

(ii) whether he or she has any unspent convictions for crimes or offences 

of dishonesty; 

 

(iii) whether he or she has been disqualified from being involved in the 

management of a limited company or a limited liability partnership; 

 

(iv) whether he or she has been the subject of a prohibition order under 

section 56 of the Financial Services and Markets Act 2000; and 

 

(v) where there are any other circumstances indicating that the applicant 

is not be a fit and proper person to be appointed executor dative. 

 

1.1.13 If a person is disqualified from acting as a fiduciary, such as a director, it 

seems appropriate that this should be taken into account in deciding whether or 

not he or she should be allowed to act as a fiduciary in administering an 

intestate estate. The “fit and proper person” test is one used in other 

administrative situations (e.g., under the Financial Services and Markets Act 

2000, and in licensing). 

 

1.1.14 In addition to discretionary “fit and proper” rule, there should be a 

mandatory rule precluding a person being an executor-dative if he is an 

undischarged bankrupt or person with an unspent conviction for a crime or 

offence of dishonesty. 

 

1.1.15 The applicant should be required to make a declaration to the sheriff 

clerk of his best knowledge and belief on the above criteria as a condition 

precedent to being appointed and confirmed as executor-dative.  
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1.1.16 While we take the view that with larger estates an application should be 

intimated to all beneficiaries to allow them to object to the applicant as not 

being fit and proper, we take the view that the cost of this may be 

disproportionately high for smaller estates, particularly those under £ 10,000. 

However the sheriff should have the power on his or her own initiative to refuse 

an application if it should appear, for whatever reason that the applicant may not 

be fit and proper.  

 

 

The penultimate paragraph of the Minister's Letter of 14th January 2016: 

related to a cluster of issues, including survivorship, the conditio si 

institutus, the Succession (Scotland) Bill and the Succession (Scotland) Act 

1964 

 

2.1.1 We are concerned at any equation of "dying before the vesting" in section 

6 with "predecease" or "survivance" in section 9. The two sections have quite 

different roles. That in section 6 is much broader in scope of time than that in 

section 9.  

 

2.1.2 Where a testator specifies that the identification of legatees from a 

potential class is to take place some time after this death, and the vesting of 

those legacies takes place after the death (e.g., if the legacy is a trust with a 

lifetime interest over an asset to a spouse and the ultimate inheritance of the 

capital asset being assessed on the occurrence of some uncertain event in the 

future) death of a potential legatee can take place after the death of the testator 

but before the moment of identification (i.e., vesting).  Hence the need for 

section 6 to cover failure of vesting after the death of the testator as well as 

before his death. Section 6 should not be restricted to failure of vesting through 

a potential legatee predeceasing the testator.  

 

2.1.3 Section 9 which deals with survivance and conditions of survivance only, 

is much more limited in its scope.  

 

2.1.4 We have no difficulty subject to what we have said with the wording in 

the Act being consistent with the Succession (Scotland) Act 1964 although we 

have not identified any difficulty in that regard. We note that the section 5(1) of 

the 1964 Act refers to, "a person who, if he had survived an intestate [deceased] 

. . . has predeceased the intestate [deceased]". Section 11 of the 1964 Act refers 

to "where a person [the deceased] dies predeceased by a child who has left issue 

who survive the deceased".  
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2.1.5 We cannot comment further on the drafting without seeing the actual 

words proposed other than to note that on any normal reading a person who 

"fails to survive" the a person predeceases that person. Equally a person who 

predeceased a person fails to survive him."  

 

Conclusion 
 

3.1.1 Whilst we are disappointed that many of TrustBar's suggestions have not 

found their way into the Bill, we have nonetheless greatly valued the 

opportunity of participating in the consultation process. 

 

 

 

 

Nick Holroyd as Chairman of TrustBar. I acknowledge the substantial 

assistance of David Bartos, immediate past Chairman of TrustBar 
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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

4th Meeting, 2016 (Session 4) 
 

Tuesday 26 January 2016 
 
Present: 
 
Lesley Brennan Nigel Don (Convener) 
John Mason (Deputy Convener) John Scott 
Stewart Stevenson  
 
 
Decision on taking business in private: The Committee agreed to take item 8 in 
private.  
 
Succession (Scotland) Bill: The Committee took evidence on the Bill in advance of 
Stage 3 from—  
 
Jill Clark, Head of Civil Law Reform Unit; Neel Mojee, Solicitor, Scottish Government 
Legal Directorate, Scottish Government; Caroline Drummond, Commissioner, 
Scottish Law Commission; Charles Garland, Project Manager, Scottish Law 
Commission; Jane MacDonald, Head of Policy and Legislation Branch, Scottish 
Courts and Tribunal Service;  
 
and then from—  
 
John Kerrigan, Partner, Morisons LLP, Member of the Law Society of Scotland; Eilidh 
Scobbie, Private Client Partner, Burnett & Reid LLP; Dr Dot Reid, Senior Lecturer in 
Private Law, University of Glasgow;  
 
and then from—  
 
Paul Wheelhouse, Minister for Community Safety and Legal Affairs; Jill Clark, Head 
of Civil Law Reform Unit; Neel Mojee, Solicitor, Scottish Government Legal 
Directorate, Scottish Government.  
 
Succession (Scotland) Bill (in private): The Committee considered the evidence it 
had heard.  
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11:26 
On resuming— 

Succession (Scotland) Bill: 
Before Stage 3 

The Convener: Our penultimate agenda item is 
oral evidence on the Succession (Scotland) Bill, 
more specifically on the stage 3 amendments that 
have been lodged by the Government in relation to 
bonds of caution. We will take evidence from three 
panels: first from officials, secondly from experts, 
and lastly from the Minister for Community Safety 
and Legal Affairs. 

I thank all the witnesses who are attending 
today, given the very short notice that we have 
been able to provide. I also thank the trusts, 
fiduciaries and executries bar group—TrustBar—
for providing evidence in writing in that short 
timescale. 

I welcome panel 1. Jill Clark is the head of the 
civil law reform unit at the Scottish Government; 
Neel Mojee is a solicitor in the Scottish 
Government legal directorate; Caroline Drummond 
is a commissioner at the Scottish Law 
Commission; Charles Garland is a project 
manager at the Scottish Law Commission; and 
Jane MacDonald is head of policy and legislation 
branch at the Scottish Courts and Tribunals 
Service. Good morning to all of you. 

We will go straight to questions, which will be 
led by John Scott. 

John Scott (Ayr) (Con): Welcome back to the 
committee, which is an unexpected pleasure for us 
and, I dare say, for you, too. 

What are the circumstances in which it is 
currently required to obtain a bond of caution, and 
how common is it for there to be such a 
requirement? 

Jill Clark (Scottish Government): I can give 
some background about that. If no executor is 
named in a will, and if there is no will, the court will 
appoint an executor dative. Normally, that will be 
the surviving spouse or civil partner. If there is no 
such person, another person who is eligible to 
inherit will probably apply. 

Before obtaining confirmation, an executor 
dative must find caution for the administration of 
the estate. That is for the executor dative and, in a 
very few circumstances, executors nominate. The 
bond of caution is intended to protect the 
inheritance of beneficiaries and also debts owed to 
creditors of the estate against the wrongful actions 
of the executor. The only exception to that 
requirement is where the executor dative is the 
spouse of the deceased and his or her prior rights 
would effectively use up the whole estate. 

There are currently only two providers of bonds 
of caution: Zurich Insurance and Royal Sun 
Alliance. Zurich has taken the business decision to 
withdraw from the market with effect from 1 
February—which is next week. The sole remaining 
provider, Royal Sun Alliance, has a requirement 
that providing a bond is conditional on a solicitor 
being appointed to administer the estate. Zurich 
did not have such a requirement. Zurich’s decision 
impacts mainly on small estates that are subject to 
what is known as the simplified procedure, which 
currently does not require a solicitor. There will 
now be the additional burden of appointing a 
solicitor in order to obtain the necessary bond of 
caution. 

I think that there were just short of 4,000 dative 
petitions in 2013-14. We cannot break that down 
into small estates. Jane MacDonald might have 
something to offer on the numbers. 

Jane MacDonald (Scottish Courts and 
Tribunals Service): I think that the most recent 
number that we came up with was 800 or so small 
estates that required bonds of caution. 

The Convener: For those who are listening to 
this or might be reading it, am I right in thinking 
that an executor nominate is one who is named in 
the will and an executor dative is someone who is 
given that power by the court? 

Jill Clark: Yes. 

The Convener: Thank you. I thought that it 
would be helpful to put that bit of Latin on the 
record. 

11:30 
John Scott: Thank you for that.  

Are there any further implications for small 
estates more generally of Zurich withdrawing the 
provision of bonds of caution? 

Jill Clark: Not that we have considered. The 
impact is the cost that small estates will have to 
bear of having a solicitor and the potential delay 
for the SCTS. 

John Scott: What is the purpose and effect of 
the amendments that you have lodged on small 
estates? How will they address the problem that 
has been created by Zurich’s decision to withdraw 
the provision of bonds of caution? 

Jill Clark: There is a series of amendments. 
The main one removes the requirement for 
executors who are administering a small estate 
subject to the simplified procedure to obtain a 
bond of caution by amending the Intestates 
Widows and Children (Scotland) Act 1875 and the 
Confirmation of Executors (Scotland) Act 1823. 
That is to ensure that estates that currently benefit 
from a streamlined supported process to minimise 
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costs and enable individuals to administer an 
estate without the need to engage a solicitor can 
continue to benefit from the facility. 

In addition, an amendment is being made to the 
Confirmation of Executors (Scotland) Act 1823 to 
ensure that civil partners enjoy the same 
exemption from the requirement to obtain a bond 
of caution when they are the executor dative. 
Through prior rights, they would also inherit the 
whole estate, which puts them on a par with the 
law as it relates to spouses. We have also lodged 
amendments to give ministers a range of powers 
as a way of future proofing against any further 
changes in the caution market. 

John Scott: Which small estates are eligible for 
the small estate procedure and therefore will be 
affected by the proposed exemption? Can you 
explain the process by which small estates that 
are not suitable for the procedure are identified 
and removed? 

Jill Clark: I will start with an answer and then 
Jane MacDonald will perhaps help out a bit. An 
estate is classed as a small estate when its gross 
value, subject to confirmation, is under £36,000. 
The ones that qualify for the simplified procedure 
are the ones where there would be no competition 
for the office of executor or where there is no 
question as to the validity of the will, what is 
contained in the will, whether the will is formed 
correctly and whether the deceased died in 
Scotland; the procedure does not apply if the 
deceased did not die in Scotland. There is a 
mechanism for filtering out estates that might be 
more contentious and therefore cannot use the 
simplified procedure. 

Jane MacDonald: The sheriff clerk has the 
authority to administer small estates without 
reverting to any judicial considerations. They have 
to be simple estates for which the information is 
clearly laid out in a form. No one looks deeper into 
the information that is on the form; we accept it at 
face value. It is a factual listing of details. The 
estates involved are those for which there is a 
simple list of contents in the inventory, for 
example. If any titles to land were included, we 
would say that the advice of a solicitor might be 
sought. The same would be true if there was any 
complication in the line of succession and if it was 
not a matter of simply working through the 
Succession (Scotland) Act 1964, which lays out a 
clear line to succession. If there was any difficulty 
with such matters, we would suggest that the 
administration was not suitable for the small estate 
procedure and we would ask the executors to go 
through the large estate procedure, which would 
mean taking the case to a sheriff. 

The Convener: Forgive me for going back on 
that point, but I want to extend the issue. Who, if 
there is no executor, draws up the inventory? Who 

gets a gross valuation? How does the process 
start? 

Jane MacDonald: The person who thinks that 
they are entitled to be an executor usually phones 
up the various financial institutions that hold the 
money—the bank or whatever—and they are told 
what sum of money is in the account and the 
account numbers. They must then bring that 
information to us before we can confirm them as 
the executors to the estate. They must get 
information without being an executor before they 
can apply to have that confirmed fully. 

The Convener: That sounds enormously 
complicated. If a person is not an executor, how 
do they even have authority to ask the bank for 
someone else’s account balance? I do not think 
that that question affects the legalities of the bill, 
but I am trying to get to who starts the whole 
process before they get anywhere near being 
appointed executor. 

Jane MacDonald: I simply do not know the 
answer to that in a small estate. All I know is that 
family members are able to turn up at court with 
that information, which they have obviously 
managed to get from the bank of the family 
member. They—it is usually a father or a brother—
have been able to satisfy the bank that they are 
the person who at least has an entitlement to the 
estate, even though they have not been confirmed 
as the executor. 

The Convener: Perhaps I am going back 
further in the process than we need to. 

Stewart Stevenson: It would be useful to get 
confirmation that it is the general practice of 
registrars, who will, of course, register the death, 
to hand the person registering the death a leaflet 
that will introduce them to the activities that they 
should be considering undertaking. That is 
probably the starting point. Is my understanding 
correct? I am seeing nodding in the public gallery, 
so I suspect that I am correct. 

The Convener: That might be an issue to which 
we can return to, but let us deal with the 
substance of what we have before us today. 
Stewart, will you carry on with the questions? 

Stewart Stevenson: Clearly, the bonds of 
caution are a type of insurance. It might be useful 
to say what attributes this insurance policy must 
have that make it a valid bond of caution under the 
law. 

Jill Clark: My understanding is that the bond is 
more of a guarantee against the actions of the 
executor and a means of protecting the 
beneficiaries and creditors. Are you able to offer 
anything on that, Jane? 

Jane MacDonald: Not particularly. It is a fairly 
simple bond that gives the executor insurance 
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cover. I have an example here with me that I could 
pass around, although it is fairly tied up in legal 
phraseology. Would you be interested in seeing 
that? 

Stewart Stevenson: Possibly—it might be 
useful. If it is a bond, there is presumably a limit to 
the cover that is provided; there is a value 
associated with the bond. 

Jane MacDonald: That is right. The amount of 
the bond fully covers the amount of the 
confirmation in the estate. 

Stewart Stevenson: I suppose that the 
questions around this subject are as follows: who 
in essence is paying out and who is liable, 
ultimately, to the beneficiaries? Does the bond of 
caution’s existence make the primary liability to 
beneficiaries under circumstances of fraud, 
negligence or maladministration the company or 
person who has issued the bond? 

Jane MacDonald: The executor remains liable. 
Indeed, a beneficiary should pursue the executor 
first to get back any loss. The bond is there to pick 
up the pieces should that not be possible, perhaps 
because the executor is bankrupt or does not have 
the means to meet the claim.   

Stewart Stevenson: Does that suggest, 
therefore, that the bond of caution is a protection 
for the executor rather than for the beneficiaries? 

Jill Clark: It is intended as a protection for the 
beneficiaries and for creditors to the estate, to 
ensure that they are paid out of any money that 
the estate has. The estate may not have sufficient 
money to meet its debts, but— 

Stewart Stevenson: Indeed. It is, therefore, 
ultimately the beneficiaries who benefit—or do not, 
one hopes—from the bond of caution process. 

Jill Clark: Yes. 

Stewart Stevenson: In order to recover what 
they might have been due from the distribution of 
the estate had it not been subject to fraud, 
negligence or maladministration, the beneficiary 
may have to undertake a legal process. Under 
what circumstances is the beneficiary able to 
access civil legal aid to progress such a claim? 

Jill Clark: It would depend on whether the 
beneficiary is eligible for civil legal aid. Civil legal 
aid could be available to provide advice and 
assistance, or full legal aid, or both. The aid may 
be partial, and the beneficiary may have to 
contribute towards the costs depending on their 
income. If they qualified for legal aid, they would 
obtain it. The system for small claims of under 
£3,000 is designed not to require a solicitor, so the 
beneficiary could raise such a claim themselves. 
Legal aid would not be payable for a small claim 
because a solicitor would not be required. 

Stewart Stevenson: If the claim is proved, are 
any costs that are initially borne by the beneficiary 
who is pursuing the legal claim ultimately for the 
estate to bear? 

Jill Clark: No, that is not my understanding. My 
understanding is that the bond would not cover the 
beneficiary’s legal costs. 

Jane MacDonald: If the beneficiary is raising a 
civil action, they will quite often ask for the money 
that they are due and the expenses of raising the 
action. That is the standard procedure in court for 
raising any action to reclaim a debt, and this 
particular matter would be considered in the same 
way. 

Stewart Stevenson: So the estate itself, 
provided that the claim is constructed 
appropriately, would bear the costs of pursuing the 
action. 

Jane MacDonald: Yes, usually, if that is what 
the court allows. 

John Scott: In the absence of sufficient funds in 
the estate, the bond of caution would ultimately 
pick up the costs for someone who has had to 
pursue their entitlement through the courts. 

Jill Clark: Yes—it would guarantee the loss of 
the estate. 

John Scott: But not the costs of retrieving— 

Jill Clark: No. 

Jane MacDonald: That is right. 

The Convener: How often do such actions 
happen? I appreciate that the law says that there 
must be a bond of caution, and therefore everyone 
is going to have one, but how often are claims 
made against the bond? 

Jill Clark: Our understanding is that such 
actions happen very rarely. The Scottish Law 
Commission found the same when it looked into 
the matter. 

The Convener: Does anyone have any data at 
all—even historical data—on how often such 
things happen and what the implications are? 

Jill Clark: I spoke to a representative from 
Royal Sun Alliance earlier this week, but they felt 
that they could not provide commercial data of that 
sort. 

Stewart Stevenson: It would be fair to 
suggest—the witnesses may agree or disagree, or 
decline to comment—that if this applies to 800 
estates, and the average cost is £150 or thereby 
so the total income per annum for the insurance 
company is £120,000, the claims that the 
company might pay out, if it is still in the market at 
all, must be substantially less than that. Given that 
the average claim is likely to be more than the cost 
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of the bond of caution, we can begin to see that 
the numbers must inevitably—simply for the 
commercial operation—be pretty small indeed. I 
am seeing nodding heads, so it seems that 
nobody is picking up a flaw in my comment. 

There is one final issue on the subject that it 
might be useful to cover. I referred to the leaflet 
that is passed out to people when they register 
deaths, which, for small estates in particular, is 
likely to be the starting point of a process. Might 
that leaflet be updated in the light of the changes 
in the law that we are now contemplating, or is that 
probably not necessary because we are merely 
protecting the existing process through the 
changes that we are making? 

11:45 
Jill Clark: The leaflet is not due a significant 

overhaul, as we are waiting for any subsequent 
legislation. However, we update it through 
addenda and inserts—we will do that—and we 
keep the guidance on our website up to date as 
well. As you say, updating the leaflet is probably 
not essential. 

Jane MacDonald: We also provide information 
on the Scottish Courts and Tribunals Service 
website, which will be updated depending on the 
decisions that are made about the bond of caution. 
We have guidance on that. 

The Convener: Okay. Does John Mason want 
to take over at this point? 

John Mason (Glasgow Shettleston) (SNP): 
On the face of it, there are not a huge number of 
amendments, yet three times we see the phrase, 
“The Scottish Ministers may by regulations”, 

so there are quite a lot of delegated powers in the 
amendments. Why has that been necessary? Is it 
a consequence of time pressure, or is that how 
you believe matters should be handled? 

Jill Clark: I think that we are acting responsibly 
and trying to future proof the legislation. We 
previously had only two providers of bonds of 
caution, which was not ideal, but we are now down 
to one, which is very undesirable. Although Royal 
Sun Alliance has assured us that it has no desire 
to stop providing bonds of caution, we cannot say 
unequivocally that it will never happen—we are far 
warier than that and its business model may 
change. 

We are trying to look ahead and ensure that if 
we were left with no cautioners we would not be in 
the position that we are in now—having to react 
very quickly to a change in the market. The 
delegated powers will enable new cases to be 
created in which caution was not required to be 
found. They will enable the requirement for bonds 

of caution to be abolished completely and enable 
the setting of conditions that would have to be met 
before an executor dative could be appointed. 
That could apply to all executors dative or just to 
certain types. We could apply different processes 
to different types of executors dative, as well. 

The delegated powers reflect the facts that the 
market may change in the future and that we need 
to be ready to respond effectively and not with a 
knee-jerk reaction. Without them, we would have 
to draft emergency legislation—potentially now 
and in the future—but that would not be desirable. 

John Mason: I understand that. Would it have 
been possible to put a bit more detail in the bill—
for example, about who would be excluded from 
being an executor dative? 

Jill Clark: The bill was supposed to be the 
vehicle for abolishing bonds of caution, but it is 
not. That is not because of the responses that we 
got to the consultation; people agreed that caution 
should be abolished, but there is not a lot of 
consensus around what alternative safeguards 
might look like. Not everyone agrees that judicial 
discretion is the only answer; people feel that 
there should be other things, but the combination 
of safeguards is not clear, which is why we have 
consulted again. 

We are trying to target those whom we think are 
affected now by Zurich’s decision on small 
estates, and to deal with that issue. We will then 
take powers that will enable us either to react to 
there being no cautioners in the future, or to 
reform bonds of caution once we have analysed 
the responses to the second consultation and can 
see whether things are clearer. Those are the two 
options. 

John Mason: Fair enough. 

Were any other options considered, or was it felt 
that there had to be legislation? 

Jill Clark: Doing nothing is always the first 
option, but for the reasons that we have set out we 
did not think that that was tenable. The Scottish 
Courts and Tribunals Service had already spoken 
with Zurich about delaying its decision or being 
flexible about its decision, but there was no 
flexibility around that, so those options were not 
going anywhere.  

John Mason: Would it have caused a problem 
if we had waited until the next session of 
Parliament to legislate? 

Jill Clark: Yes. Waiting could have caused a 
problem in terms of the expense to which it would 
have put some people who do not currently have 
to pay solicitor fees. People might have been 
reluctant to wind up an estate for that reason, 
which would have had a quite significant impact on 

309



19  26 JANUARY 2016  20 
 

 

the Scottish Courts and Tribunals Service. Jane 
MacDonald may be able to say more about that.  

Jane MacDonald: Our main concern is that you 
would be asking the court to grant confirmation on 
small estates. That is simply not possible because 
the law requires a bond of caution, so we would be 
unable to operate the small-estate procedure. That 
would have an impact on people dealing with 
small estates under £36,000. I ought to say that at 
least a quarter of such estates in the past year 
were under £15,000: some were only £4,000 or 
£5,000—the estates of people with one bank 
account who do not have anything much else. The 
bank will not release the money to a brother or 
sister or to an aunt or uncle, so the confirmation is 
needed. Our initial concern was to do with the 
impact on people who would then have to seek 
legal advice and pay for it, which is unnecessary, 
given the simplicity of winding up the relative’s 
estate. The knock-on effect would be that if all 
such people could not confirm the estates—quite 
apart, perhaps, from being unable even to meet 
funeral expenses if they cannot claim the money 
from the estate—there would be a backlog of work 
that it would take us some time to work through. 
Our principal concern, however, is about the 
impact on people who might otherwise be able to 
administer and wind up a relative’s small estate. 

John Mason: We were told in one of our 
briefing papers that a bond of caution is usually 
provided by an insurance company. Does anyone 
else, or can anyone else, provide bonds of 
caution? 

Jill Clark: I will ask Jane MacDonald to 
comment again, but yes—you can get a private 
caution from someone who is willing to guarantee 
the value of an estate. 

Jane MacDonald: Perhaps Charles Garland 
should explain. 

Charles Garland (Scottish Law Commission): 
I can perhaps do no more than read out of a book 
whose author will be appearing before you shortly. 
The position appears to be that 
“private individuals were formerly permitted to be 
cautioners but” 

in practice, now, 
“only persons authorised to carry on a regulated” 

investment 
“activity under” 

the appropriate legislation 
“can be cautioners”, 

which effectively means that insurance companies 
will shortly be limited to one. 

John Mason: So it would not be possible for the 
public sector to step in and do that because it 
would not fulfil that requirement. 

Charles Garland: The information in the book 
that I quoted suggests that a regulatory 
requirement—probably a fairly onerous one—
would need to be met if a bond of caution was the 
sole purpose of public sector involvement.  

The Convener: It is extraordinary that 
something so small can become a regulated 
financial transaction, but that is where we have got 
to. 

Charles Garland: Indeed. As I understand it, 
because there is a requirement on the continuing 
provider—the insurance company—to have a 
solicitor instructed regardless of the size of the 
estate, that adds to the cost for the estate and 
further insulates the company from any claim, 
because the executor is the first line and then 
there is a solicitor, and if there is any negligence it 
is automatically covered by the indemnity policy. 
You would have to get over those two hurdles 
before there could be any possible claim on the 
cautioner.  

The Convener: That is rather clever insurance 
broking. 

Stewart Stevenson: Is not it the case that 
solicitors would in any event, in fact, be covered 
for defalcations by the professional body of which 
they are members? Therefore, we are left almost 
in a position in which the issuer of the bond of 
caution has all but no liability and is merely raking 
in the money, because of a quirk in the law. I see 
nodding heads at the other end of the table, 
convener. 

The Convener: Thank you for that intervention. 
It was wonderful to see Charles Garland reading 
from a book. It is lovely to know that one does not 
have to be dead before one is an authority. 

On that happy note, we move on to Lesley 
Brennan, who will take us through the next bit. 

Lesley Brennan: The Scottish Government 
indicated that it would not pursue matters in 
relation to bonds of caution in the context of the 
bill. Will you set out for the committee why you 
took that decision and why you now feel 
compelled to seek to amend the bill in this way? 

Jill Clark: I will take a step back. In the 2009 
report, the Scottish Law Commission 
recommended that bonds of caution, in their 
entirety, for anybody, be abolished. We consulted 
on that basis as part of the consultation for the bill. 

As I mentioned earlier, although there was 
consensus that bonds of caution should be 
abolished, there was no clarity or consensus on 
what additional safeguards might be needed: 
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people thought that there should be something. 
Some proposals were light touch, but some would 
have been a lot more burdensome than bonds of 
caution. We needed to consult again on what 
additional safeguards might look like, which is why 
we decided not to take the matter forward in the 
bill. 

In the interim, we have had an unexpected 
decision from Zurich, and we have tried to 
consider the immediate impact of that. As Jane 
MacDonald ably described, that impacts on small 
estates and we want to remedy the situation, so 
we are making a targeted narrow amendment to 
deal with it. We are not addressing the bigger 
issue of reform of bonds of caution at this time. 
We want to take our time to do that. 

Lesley Brennan: That helpfully leads to my 
next question. Do you intend to return to consider 
bonds of caution further in a subsequent 
succession bill? 

Jill Clark: As I said, the subject was included in 
our second consultation. The responses to that 
are being analysed and a report will come out 
soon. That is when we will turn our minds to what 
to do on bonds of caution. Potentially, we have 
two options—another bill, or use of the regulation-
making powers, if they are agreed to. 

Lesley Brennan: Will you give us some more 
detail on the consultation that you undertook to 
inform your decision? 

Jill Clark: We consulted on the two things that 
the Scottish Law Commission recommended—
first, that bonds of caution be abolished, and 
secondly that there be judicial discretion not to 
appoint an executor dative. There is no such 
discretion at present. 

I think that it is fair to say that the commission’s 
solution was for judicial discretion to provide the 
safeguard, but we got a mixed response on 
whether that, in itself, would be sufficient. 
Concerns were also raised about whether judicial 
discretion would change what is quite an 
administrative process that can be contained in 
the way that Jane MacDonald described, to a 
judicial process that involves sheriffs, costs, time 
and resource. 

We have looked at the other suggestions that 
people have made for safeguards that might be 
put in place, including a focus on the due-diligence 
aspect of the executor dative—that they must be 
fit for purpose, must understand their role, and can 
produce a scheme of distribution or a family tree. 
Those requirements are the kind that cautioners 
place on executors dative at present, and they 
have to go through an extensive gathering of 
information before the caution is agreed. We have 
taken that a step further in the next consultation 
and asked what the safeguards should look like. 

Lesley Brennan: Okay. Thank you. 

12:00 
Stewart Stevenson: Are similar requirements in 

existence for executors nominate? 

Jill Clark: I will defer to a colleague to explain 
the circumstances in which an executor nominate 
requires a bond of caution but, yes—the same 
requirements would apply. 

Stewart Stevenson: I am sorry, but before 
anyone else answers, I should say that I was 
perhaps pursuing a slightly different point. In 
essence, you have been telling the committee that 
executors dative must demonstrate an 
understanding of what they are doing and so forth. 
I merely seek to know, slightly independent of 
bonds of caution, whether executors nominate 
have, similarly, to demonstrate that. 

Jill Clark: They must do so only if they are 
getting a bond of caution. My understanding is that 
it is the cautioners who require those steps to be 
followed. An executor nominate who did not need 
a bond of caution would, I presume, just have to 
do the normal stuff in terms of winding up the 
estate. 

Stewart Stevenson: So an executor nominate 
is purely somebody who is legally capable: in 
other words, they are not legally incapable. That is 
it. 

Jill Clark: They may or they may not be legally 
capable. 

Stewart Stevenson: No—I mean, when I say 
“legally capable”, that they have the mental 
faculties of a normal person. This is perhaps not 
the right place to pursue the issue, convener, 
because it is tangential to the main subject. 

The Convener: I want to pick up on what I hope 
Ms Clark might have meant. Are there currently 
any rules about what a sheriff can do to disallow 
someone who is an executor nominate who 
appears to the outside world to be a bad choice? 
Are such people, in fact, not only nominate but 
entitled to proceed? 

Jill Clark: Again, I am looking at Jane 
MacDonald on that one. A person who is 
nominated in a will might later lose capacity, so 
they would not be capable of administering the 
estate. 

The Convener: Right—but does the court 
decide that? 

Jane MacDonald: If it was suggested to us that 
the person who had been named in a will was 
incapax, we would suggest that an application be 
made to the sheriff. That would never happen 
without the involvement of a solicitor, who would 
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make an application to the court to have 
somebody else appointed as executor nominate—
for example, a person who is referred to in the 
body of the will who is not the named person. 

The Convener: So, the court has a common-
law right to supplant the executor nominate if there 
is good reason for doing so, if I can put it that way. 
Does that sound roughly right? 

Jane MacDonald: Off the top of my head, I am 
afraid that I cannot tell you whether it is common 
law or not. However, that would happen only on 
application by a party. A sheriff would not do it of 
his or her own accord; somebody would have to 
apply to replace the person who is named in a will. 

The Convener: They would have to have an 
interest in the will. 

Jane MacDonald: Yes. 

Charles Garland: Can I add a couple of points? 

The Convener: Yes—please do. 

Charles Garland: Putting it very crudely, the 
position is that for somebody named in a will as an 
executor nominate, there is essentially no 
requirement to obtain a bond of caution. That 
situation is found in a few old cases, but it is 
normally not the case. The court has no power to 
refuse to appoint that person. Obviously, if the 
person lacks capacity, they cannot put themselves 
forward to the court to be appointed. There might 
be a different way of cracking that nut, but my 
understanding is that if the person is capable and 
willing, the court has, at the moment, no power to 
refuse, given that the person has been chosen by 
the testator. 

The Convener: Yes, indeed. 

What does the Government see as the 
protections against fraud, in the circumstance that 
what we have before us is agreed by Parliament? 
What steps are you proposing, please? 

Jill Clark: It is probably not possible to remove 
all risk of fraud. The approach that we have taken 
is to limit the exceptions from the requirement to 
find caution to estates that currently benefit from 
the small estate special procedure and the 
extension to civil partners of the spousal 
exemption. However, we are also seeking a range 
of powers that offer flexibility to ensure that, if 
necessary, we are in a position to restrict the 
exemptions by, for example, requiring further 
information. 

On any losses that are suffered, beneficiaries 
will continue to have recourse to suing the 
executor, as they have now. Indeed, even now, 
there is an expectation that a beneficiary would 
initially try to claim against the executor. The 
protection that will be removed is that they will no 
longer have recourse to an insurance fund if there 

is little or no prospect of recovery from the 
executor. 

That is why the amendments are targeted at the 
specific and narrow group of small estates. A 
separate case has already been made for those 
small estates in one way, because they qualify for 
the simplified procedure, so they are already 
treated differently, and there is already a filtering 
mechanism in the court that means that, if a small 
estate is contentious, it does not qualify for the 
simplified procedure. In some small estates, fund 
holders already pay out without the need for 
confirmation, and our understanding is that that is 
not problematic. 

Therefore, we think that the approach balances 
the risk to beneficiaries against the certainty of 
having to pay for all those estates legal fees that 
are likely to be a drain on the estate. 

The Convener: Okay. That makes sense. 

I move to the amendments to give the 
Government powers to change things in the future, 
which, again, we understand. There is a list of 
possible conditions, although they are put in the 
generality. I am conscious that we have received 
advice from TrustBar, which I hope that the 
Government has seen. Is that fair comment? 

Jill Clark: We have seen that. 

The Convener: Right. It is clear that TrustBar 
used slightly different words. I am not 
commending its words in particular, other than that 
they came from it, and we are grateful for them. 
Can you respond to the issues of which particular 
conditions ought to be met, whether the generality 
of what is in the regulation as drafted is the best 
way to do things, and whether we should look for 
you to put some more detail in that, perhaps by 
amendment? 

Jill Clark: We are trying to have quite 
responsive and flexible powers, which is probably 
why they are drafted in those terms. The 
conditions that might be included are around the 
court being satisfied that the person is suitable for 
appointment, its having to be provided with 
particular information about the person who is 
seeking appointment or about the estate, or 
certain material having to be produced before the 
court can grant confirmation. 

Does Neel Mojee want to say anything about 
the powers? 

Neel Mojee (Scottish Government): Yes. The 
powers that have been taken in respect of 
suitability divide into two parts. The court can look 
at the suitability of the individual—that is more 
along the lines of judicial discretion—and there is 
the more administrative process, in which it can 
consider certain pieces of tick-box information that 
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are needed before it can accept the person as 
executor dative. 

The Convener: I think that what concerns the 
committee is whether there is the right balance at 
this stage between the generality of trying to solve 
every possible problem, and the specificity of 
solving the problem that is in front of us and trying, 
quite simply, not to give the Government too wide 
discretion to do things that Parliament will always 
jealously guard. What I am looking at does not 
suggest to me that the Government is doing 
anything unreasonable, but I wanted to test 
whether you felt that any of the other comments 
that had been received at least suggested that you 
should do something differently. 

Jill Clark: The short answer to that is no. The 
regulations are subject to the affirmative 
procedure, as well. That would mean that we 
would come back and respond to any issues. 

The Convener: Have you considered, even with 
small estates, the possibility of giving the court the 
option of requiring a bond of caution? I know that 
we are trying to abolish them, but should an 
executor be required to find a bond of caution in 
order to be appointed? Should the court have that 
discretion, at least for the time being? 

Jill Clark: That brings us back to the difficulties 
of putting such a discretion in place and the 
question of how it would be exercised, who would 
exercise it and the things that that person might 
consider in exercising it. Moreover, if that were 
done at a judicial level—after all, it would be felt 
inappropriate for that to happen at an 
administrative level—there would be resource and 
cost implications that we think would be 
disproportionate to what we are doing in the bill. 

The Convener: The proposal, then, is that we 
increase—albeit very lightly—the risk of fraud and 
maladministration in order to take a huge amount 
of complexity and cost out of the system and that 
that, on balance, would seem to be a reasonable 
thing to do. 

Jill Clark: That is right. 

The Convener: Thank you. 

I think that that brings us to the end of the 
issues that we had thought we needed to discuss; 
indeed, my colleagues seem to be implying that 
that is the case. However, because this is an 
expedited process, I want to make sure that 
everyone feels that they have had their say. 
Ladies and gentlemen, is there anything else that 
you want to put on the record, simply because we 
have failed to ask you the right question? 

I find it encouraging when no one speaks. 

John Scott: Given the expedited process that 
the convener has referred to and our very much 

limited timescale for considering the expert advice 
that you and others are providing, would you 
reserve the option to reconsider any of this area of 
law with regard to bonds of caution in the next 
succession bill? 

Jill Clark: It is up for consideration in the next 
bill. We will certainly look at the experience and 
impact of this change and, if they are not as we 
anticipate, we will obviously have an opportunity to 
remedy the situation. However, we hope that we 
do not have to. 

John Scott: Quite. Thank you. 

The Convener: Thank you very much for your 
evidence. I suspend the meeting to allow the panel 
to be changed. 

12:12 
Meeting suspended. 

12:20 
On resuming— 

The Convener: It is my pleasure to welcome 
our panel of experts: John Kerrigan, partner at 
Morisons LLP and member of the Law Society of 
Scotland; Eilidh Scobbie, private client partner, 
Burnett & Reid LLP; and Dr Dot Reid, senior 
lecturer in private law, University of Glasgow. 
Thank you very much for coming what, in some 
cases, has been a very considerable distance in 
some pretty foul weather and for listening to the 
previous panel’s evidence to ensure that you are 
well informed about what is going on. 

John Scott will once again lead our questioning. 

John Scott: Thank you, convener. I, too, thank 
the witnesses for making such an effort to come 
here and help us at such short notice. 

How common is it to require a bond of caution to 
be obtained, particularly with regard to small 
estates? 

Eilidh Scobbie (Burnett & Reid LLP): My 
thoughts with regard to bonds of caution are not 
just about the number of them, but the fact that 
most of them are required in cases where people 
die suddenly, often in accidents. The families in 
question are extremely upset about the 
suddenness of what has happened and are faced 
with the anxiety of having to deal with the 
additional paperwork; requiring a bond of caution 
just adds to the challenges of getting confirmation. 
In short, the issue is not just the number of bonds 
of caution—after all, we are probably not talking 
about an enormous number here—but the impact 
on the affected families. 

I do not know whether anyone else is in a 
position to comment more on the numbers 
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involved. I thought that the information from the 
Scottish courts side was helpful and probably 
reflective of the situation. I would also say that the 
issue affects not only small estates; I have a case 
just now involving a £3 million estate and the cost 
of the bond of caution is considerably more than 
£160. 

John Scott: Would you say that fewer than 1 
per cent of estates are settled in this way, or is the 
figure more like 10 per cent? 

Eilidh Scobbie: Solicitors would say that the 
figure lies somewhere between 5 and 10 per cent, 
but that will depend a little bit on where they are 
and what their practice area is. Of course, the 
really small cases go straight to the Scottish 
courts; if they came to us, we would usually send 
them straight to the sheriff clerk for help. 

John Scott: I wonder whether you can put on 
the record the implications of Zurich’s withdrawal 
of the provision of bonds of caution for both small 
estates and more generally. 

John Kerrigan (Law Society of Scotland): It 
was never good to have only two providers in the 
first place, but what happens if the one monopoly 
provider that you are left with takes fright? There 
were problems with Zurich, which was asking 
solicitors who were winding up intestate estates to 
sign undertakings that they would do certain things 
that actually left them wide open to personal 
liability. Royal Sun Alliance does not do that, but it 
insists that anyone who wants a bond of caution 
must have a solicitor. If Royal Sun Alliance saw 
that it was more at risk as the only provider, it 
might start to adopt Zurich’s position of trying to 
get the solicitors winding up the estates to further 
underwrite the risk. 

John Scott: That certainly would not be a 
beneficial effect. It would ultimately lead to more 
cost to the estate. 

John Kerrigan: Yes. 

John Scott: I imagine that the Law Society 
might also have something to say about that. 

John Kerrigan: The Law Society has concerns, 
but it was waiting to see what would happen in the 
Parliament before becoming involved. It did not 
want to cause a situation in which Zurich might 
say, “If you’ve got concerns, we’ll withdraw. We 
won’t bother doing this any more; we’re doing you 
a favour.” It was not doing a favour, in my view, 
but I am speaking personally when I say that. 
However, Zurich changed the whole ball game by 
itself when it said that it was withdrawing from 
executries and financial guardianships, which also 
concerns me, although I know that that issue is not 
before the committee. 

John Scott: Do you see it as a real threat that 
Royal Sun Alliance might also withdraw? 

John Kerrigan: I would be guessing. My firm 
has always used Royal Sun Alliance for bonds of 
caution and we have never had a particular 
problem with it. If a tricky estate arose, I or one of 
my colleagues would ask for a meeting with Royal 
Sun Alliance. We were invariably able to thrash 
the issues out and we were not asked to grant the 
type of undertaking that Zurich was starting to ask 
for from solicitors who were winding up estates. 

Your next question might be about my personal 
view on bonds of caution. I am probably one of 
those who caused confusion by responding as an 
individual to the first consultation when I said that I 
was concerned that total abolition might leave 
certain estates vulnerable, and that I would prefer 
a sheriff to have discretion to decide whether a 
bond of caution was required, coupled with the 
right to not appoint someone as an executor dative 
because they were not a fit and proper person on 
grounds shown to the sheriff. That was me 
speaking as a practitioner and a semi-academic 
and, I must confess, my view did not take into 
account the economic costs to the legal system of 
the amendments. I accept that those are valid 
considerations. 

John Scott: Given your practical disposition, 
given the apparently real risk that there might be 
no providers left, and given the need for providers 
that you have outlined, who could be providers of 
last resort, shall we say? 

John Kerrigan: There could be a Government 
scheme, although I know that you do not want to 
hear that. 

John Scott: We want to hear exactly what you 
want to say. 

The Convener: We are looking for your 
evidence, so please do not worry about what we 
want to hear. Please tell us the way you see it. 

John Kerrigan: In relation to financial 
guardianships, it is fair to say that public guardian 
Sandra McDonald had concerns that there were 
only two providers: Zurich and Royal Sun Alliance. 
She suggested that, if problems arose with either 
or both of those providers, there could be a 
Government scheme. 

I accept entirely what Charles Garland said 
about private caution no longer being available 
because of the regulatory system, but I am sure 
that the Government could have a regulated 
system. The question would be about the cost of 
such a scheme. I asked Royal Sun Alliance about 
the history of claims against bonds of caution and 
the person to whom I spoke said that there had 
been hardly any. They were very relaxed about it.  

I have not done any empirical research on the 
history of claims against financial guardianships, 
which is a burgeoning area of law for all private 
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client practitioners. Courts are now setting up 
dedicated incapacity courts to deal with work on 
financial guardianship and intervention orders.  

It is not beyond the bounds of possibility that, if 
the sole provider indicated that they were going to 
withdraw from the market, the Government would 
be faced with either having no bond of caution or 
doing something itself, which would be a 
Government-backed scheme. 

12:30 
The Convener: Your comments about financial 

guardianship are very much appreciated, but I do 
not think that they are precisely relevant to what 
we are talking about just now. We need to be 
careful to ensure that we stick to bill that is before 
us. 

John Kerrigan: I accept that. 

The Convener: What you said was interesting, 
though, and it is fair to comment on parallel 
matters. 

John Mason: Mr Kerrigan, you said that you 
feel that the Government might have the power, 
willingness or ability to step in. Can you clarify 
whether you mean the United Kingdom 
Government or the Scottish Government? Would 
the Scottish Government have the power to do 
what you described? 

John Kerrigan: I mean the Scottish 
Government, because bonds of caution are not 
required in England. 

John Mason: Yes, but the evidence that we 
were given earlier was that it would have to 
involve somebody who was financially regulated, 
and I am not sure whether that would include the 
Scottish Government. 

John Kerrigan: I do not know the answer to 
that. 

John Mason: Okay, fair enough. 

The Convener: Thank you. It is a fair question 
and John Mason is not the only one who thought 
of it, but I do not think that it is a question for this 
discussion. Stewart? 

John Scott: But given that there—sorry, I beg 
your pardon. 

The Convener: Sorry, but I think that Stewart 
Stevenson has a relevant point to make. 

Stewart Stevenson: I just want to probe 
something. Will a lawyer be covered by 
professional indemnity? 

John Kerrigan: Yes. 

Stewart Stevenson: Is it fair to suggest that if 
the law said nothing about bonds of caution, the 

safeguard would be the professional indemnity of 
the lawyer? The bond of caution exists only 
because of the history of the law, and its purpose 
is to protect against lawyers getting things wrong, 
is it not? 

John Kerrigan: Lawyers have to act under the 
instructions of their clients. We can advise a client 
to follow a particular course, but they might not do 
that. If the client says, “You are no longer my 
lawyer. I dismiss you. Please send me the whole 
funds that you’re holding to the order of the 
estate,” then the lawyer has to accept those 
instructions and no professional negligence would 
be involved in that case. If that executor then went 
off and wholly ignored all the advice from the 
lawyer as to who was entitled to the estate, I do 
not think that there would be much that the lawyer 
could do about that. 

Eilidh Scobbie: If Joe Public thinks about 
bonds of caution, they imagine that the benefit is 
that the bonds protect beneficiaries, who are in 
law entitled because of their relationship with the 
deceased, from the money disappearing into the 
pockets of someone else. My experience with 
claiming on bonds of caution thus far is not great, 
but it seems that when the claim is made, the 
insurance company will say, for example, “But you 
filled in the family tree without mentioning the 
illegitimate child of the deceased’s uncle.” In that 
case, you are stuffed, because you made a high-
faith claim when you signed the insurance 
proposal. The insurer will therefore say, “You have 
failed on the claim and it is not appropriate that 
we, the insurance company, pay out.” That is a 
practical problem with the bond of caution. 

Although I would have said that I was relatively 
experienced these days in handling clients and 
trying to get information out of them, there can be 
problems, for example when they say, “Oh, but 
they’ve been ill for 20 years and they must be 
dead by now”—it is a fair supposition, but the 
health service has kept them alive—or when they 
genuinely did not know about the illegitimate child 
of uncle such and such, which might involve 
relationships going back a couple of generations. 
Such cases are probably not protected anyway, 
because certain information is not known about 
unless the heir searcher is put on the job. The 
insurance protection in such cases is therefore 
slightly illusory. 

John Scott: Going back to the generality of 
bonds of caution, Mr Kerrigan said that they do not 
exist in England and Wales. 

John Kerrigan: Yes. 

John Scott: Is there a consequence of that? It 
is self-evident that there is a difference between 
the two legal systems, but do a higher number of 
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people who would otherwise have been 
beneficiaries lose out in England and Wales? 

John Kerrigan: I cannot answer that, because I 
am not an expert on English estates. With an 
English intestate estate, you have to obtain letters 
of administration from the probate court, but I do 
not know what information you have to give to an 
English probate court in order to get such letters. 
You certainly do not have to give a family tree to 
the Scottish equivalent of the probate court—the 
Scottish commissary court—to have an executor 
dative appointed. 

John Scott: If it were to arise that there were no 
providers of bonds of caution in Scotland, could 
there be lessons learned or models copied from 
the English situation? 

John Kerrigan: There could well be, but I am 
not qualified to comment on that. 

Dr Dot Reid (University of Glasgow): In my 
response to the consultation, I suggested that, as 
well as the inventory—in effect, the valuation of 
the estate—that is currently all that is required for 
an executor to be appointed in the case of a 
simple estate, a statement of distribution be 
included. I do not think that such an approach 
would be all that complicated, and it would act as 
an additional safeguard. 

Stepping back a little bit, I think that one of the 
astonishing things about succession is that 
nobody checks who gets what. In fact, the whole 
rationale behind having bonds of caution is that 
they are insurance against the wrong people 
getting the wrong amounts. In most families, the 
question of what happens with an intestate estate 
will be quite straightforward: if there is a spouse or 
civil partner or if there are children or 
grandchildren, they will almost certainly take the 
whole estate. There are probably only a fairly 
small number of estates where the distribution is 
complicated, where relatives have to be searched 
for or where there is an illegitimate child to take 
into account. Those cases are very much the 
exception with regard to small estates. If the 
executor were required to take an inventory of the 
estate and provide a statement of distribution that 
said, for example, that the estate would be divided 
among the children, the court would be able to see 
that everyone knew what they were doing and the 
right amounts would go to the right people. 

Anecdotally, succession appears to be very 
murky. Despite the fact that the issue is 
highlighted on the websites of the Scottish Courts 
and Tribunal Service and the Scottish 
Government, members of the public are not well 
educated about their succession rights. Anecdotal 
evidence suggests that families sometimes think 
that it is up to them to randomly distribute the 
deceased’s property as they see fit, especially if 

we are talking about a small estate. Sometimes it 
might even be the first person who gets to the 
house who gets the estate. 

I think that, with succession law, all sorts of 
things go on under the radar, but I do not think that 
it would complicate things if the sheriff clerk took a 
look at the inventory and whom it was going to. In 
most cases, the issue would be straightforward. 

Eilidh Scobbie: Along the same lines, it might 
be helpful if the commissary papers that the 
applicant gets were to make it clear that 
misinformation would be treated very seriously by 
the sheriff, given that it hinted at fraud and—in 
some cases—contempt of court. I am not sure, 
though, that a sheriff would take such an 
approach. 

John Kerrigan: I agree in principle with Dr 
Reid. All I would say, however, is that a solicitor 
would surely be required to draw up the statement 
of division, which takes us back to people with a 
small estate being required to instruct a solicitor. 

Dr Reid: I am not sure about that—after all, this 
is not rocket science. If the sheriff clerk is already 
involved in the process, it is not unimaginable for 
them to be trained to know how to divide an 
intestate estate among a family tree. I do not think 
that the issue is that complicated. 

Eilidh Scobbie: Or there could be a little 
computer model that changes the figures as 
required. 

Dr Reid: Indeed. 

John Kerrigan: But is the sheriff clerk going to 
ask for a family tree prepared by a genealogist, 
then? 

Dr Reid: In most cases, the close family will be 
known. 

Stewart Stevenson: Can I just ask a layman’s 
question? Do forgive me—it is very naive. Does 
the inventory cover both moveable and fixed 
assets? You are nodding. I just wanted to be clear 
about that. Thank you. 

John Scott: Can you explain to the committee 
your understanding of the purpose and effect of 
the amendments that the Government has lodged, 
and whether in your view they address the 
problem created by Zurich’s decision to withdraw 
the provision of bonds of caution? Are there any 
other routes that the Government could have 
pursued? We have skirted around that issue, but I 
would like your response to that specific question 
on the record. 

Dr Reid: I repeat what I said previously; I think 
that there is an alternative for the majority of 
cases, using the existing sheriff clerk involvement. 
Given the small number of claims that are made 
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on bonds on caution, that may solve the vast 
majority of problems. 

John Scott: Excellent. Thank you. 

John Kerrigan: I agree with what the Scottish 
Government has proposed, because I think that an 
immediate problem is caused by the withdrawal of 
Zurich. I appreciate that it is a quick fix, but I think 
that it is a very fair quick fix. I support it on the 
basis that there are more fundamental questions 
about bonds of caution across the board and 
about whether sheriffs should be given the right to 
say that they will not appoint a particular 
individual, which they do not have at the moment. 
As long as someone qualifies as a beneficiary in 
the estate, the sheriff has to appoint them. That 
means that some very unprepossessing people 
are appointed as executors dative. 

A classic example that I have seen more than 
once is that a client comes to me and says, “I 
need your help. Our mother died four months ago. 
There’s me, my older brother and my younger 
brother. Our older brother was quick off the 
mark—he’s been to a solicitor and had himself 
discerned as executor dative, but me and my other 
brother do not believe that he is a fit and proper 
person.” When I ask why they take that view, the 
client might say, “Well, he’s not been in contact 
with the family for 30 years and he has been in jail 
four times for crimes of dishonesty. We do not 
think he is the person who should wind up mum’s 
estate.” 

I have to say to those people that there is 
nothing that I can do about that. If confirmation 
has been issued, it is a very different state of 
affairs, but if confirmation has not been issued, the 
best that I can do is to put in a petition for recall of 
the appointment of the older, bad brother, but the 
sheriff has no discretion in the matter. Where the 
sheriff sees that my client is upset about the 
matter, he will appoint them both. He will say 
“Right; you are both executors dative.” If they do 
not get on, that is a recipe for disaster. 

I support the proposal as a quick fix on the basis 
that I would like to see more debate about the 
powers of sheriffs and whether or not bonds of 
caution should be retained in connection with the 
second succession bill, which will obviously have 
to be enacted. 

John Scott: Do you wish to add anything, Ms 
Scobbie? 

Eilidh Scobbie: My only thought is that, a long 
time ago as law students, we were told that 
delegated powers were not the best way of 
making good law. That is what I carry through life. 
I do not know what the current view on that matter 
is. It is a different house. 

John Scott: I am certain that we could spend 
the rest of the day discussing whether that is 
currently seen as a good idea—or indeed 
fashionable. 

Dr Reid: I think that I agree with that as well; 
that is probably still the view that would be taken. 
It would be better for the Parliament to make a 
decision that was in primary legislation, particularly 
in succession law, which affects everybody. That 
is the area of law that most affects the general 
public—everybody has experience of death. It is 
desirable for there to be as little discretion as 
possible within the operation of succession law. If 
the rules are clear and certain, people know where 
they are. Particularly in the aftermath of a 
bereavement, people want certainty in the law. 

12:45 
John Scott: They also want accessibility. 

Dr Reid: Yes. 

John Scott: If measures are in primary 
legislation, that is much easier, particularly for 
beneficiaries of small estates. 

The Convener: That probably takes us on to 
the area that Lesley Brennan was hoping to 
explore. 

Lesley Brennan: Would it have been possible 
to forego pursuing the issue until a further 
succession bill was brought forward in the next 
session? 

Eilidh Scobbie: Given the rate at which 
succession bills go through any Parliament, the 
family of somebody who died with a small estate in 
the next few months might find that they had to 
wait for 30 years until they did not need to employ 
a lawyer to get the bond of caution. I exaggerate, 
but the measure gives a quick remedy that is 
appropriate. For that, I welcome it. 

Dr Reid: Those of us who have been waiting for 
a succession bill for a long time think that it may 
not happen quickly. Therefore, a temporary 
solution probably is needed. 

Lesley Brennan: That is because of the market 
failure and the Zurich— 

Dr Reid: It is because of the cost of lawyers. 

Lesley Brennan: Would there be benefit in 
having further consultation on the matter? 

Eilidh Scobbie: Perhaps it would have been 
nice if Zurich had given us a year’s warning of its 
decision, which would have allowed for proper 
consultation. However, given where everybody is, 
it has to be done, and what is proposed is fine. 
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John Kerrigan: I agree. As I said, it is a quick 
fix in the circumstances, but it is proportionate and 
fair. 

Dr Reid: It is certainly to be hoped that, when 
the main succession bill comes along, the 
delegated powers aspects could be revisited at 
that point. 

The Convener: You can be clear that the 
committee would endorse that view. We would 
rather have appropriate detail on the face of any 
bill. That is one of the drums that we have banged 
in this session of Parliament. Clearly, it will not be 
my committee, but I suspect that our successor 
committee will feel roughly the same. However, 
there is always an issue about having an 
appropriate balance and, sometimes, when time is 
not on our side, the balance is very definitely to 
use delegated powers. 

John Mason: Dr Reid suggested that a lot of 
people in the general public, including 
beneficiaries, may not be aware of their rights and 
what the processes are. Will the measure 
complicate the situation further or does it not really 
matter because beneficiaries already know 
nothing? Will it confuse things for beneficiaries 
because there will be no bond of caution and they 
will not know where to go and how to get their 
rights? 

Dr Reid: There really is enormous public 
ignorance about succession law and how it 
operates. Most people probably find out from a 
website what they need to do when someone dies 
and they are very much under the guidance of the 
court. I suspect that there will not be any change 
in that. 

John Kerrigan: It is a matter of choice for 
people whether or not to instruct a solicitor. If my 
memory serves me, there is something in the wee 
leaflet “What to do after a death in Scotland” that 
directs people to solicitors if they feel that they 
need legal advice. It is the personal choice of an 
individual to take or not to take legal advice, but it 
is always there and available. 

John Mason: As we heard, the Government 
previously decided to postpone legislation on 
bonds of caution because there was the question 
that Mr Kerrigan mentioned about what other 
protection should be in place. We have specific 
suggestions from TrustBar on what could be 
stated. For example, it suggests that people who 
have unspent convictions for crimes or offences of 
dishonesty should not be executors dative. Should 
more of that be in the bill? Could it have been put 
in the bill rather than ministers being given so 
much discretion? 

John Kerrigan: That is a more complex 
question and is tied up with the second 
consultation document, which was published in 

June 2015. The bill is a reaction to the responses 
that were received to the consultation document 
that was published in August 2014. In that 
document, the Scottish Government raised the 
question of bonds of caution and whether sheriffs 
should be given discretion to refuse to appoint. 
However, the Government decided—
appropriately, I think—as a result of the wide-
ranging nature of the responses received that it 
should reconsult on the matter. I understand that 
that is happening now. 

The June 2015 consultation is now closed, but 
we are waiting to hear about the responses and 
how the Scottish Government will react. The more 
substantive law that we are discussing would be 
for the next succession bill, which will be based on 
the Government’s assessment of the responses to 
the June 2015 consultation. 

John Mason: So if we were to pass the 
legislation before us, it would provide for quite 
wide discretion, but the matter would be 
revisited—we would hope—when the Parliament 
considers another succession law. Are you 
comfortable with that process? 

John Kerrigan: I do not think that the current 
proposal gives a sheriff discretion. 

John Mason: I am thinking that it would give 
ministers more discretion. 

John Kerrigan: Oh yes—sorry. 

John Mason: Perhaps I did not put that very 
well. Are other folk happy with that process, too? 

Dr Reid: There are two sides to providing 
protection. One side concerns the discretion for 
the executor, on which some of the bill is focused, 
and the other side provides protection in the 
division of the estate. Both elements are forms of 
protection. It would be possible to put them into 
the bill, but that could be done with too much 
haste, given the late stage that we are at. It would 
probably be desirable to put that aspect in the next 
succession bill instead. 

John Mason: Yes. As a committee, we do not 
like very wide powers for ministers, but you are 
saying that, given the speed of the current 
process, it would be better to go down that route 
and look at the specifics later on. 

Dr Reid: Yes. 

The Convener: I want to ask a specific question 
that I put to the officials. Am I right in thinking that 
the proposal represents a slight increase in the 
risk of fraud, with a compensatory reduction in the 
total costs? 

Eilidh Scobbie: I suppose that there is a 
theoretical increase, and a theoretical opportunity 
for fraud, but there is always an opportunity for 
fraud. In cases where I have had a bond of 
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caution, we have discovered in discussions with 
the client that there were unknown family 
members who had a right on the succession. 

That situation would not arise if someone had to 
do a family tree with an independent person 
overseeing it, as long as the person is, and their 
ancestors are, Scotland born and bred. However, I 
would hesitate to say what the situation would be 
with people who are arriving as refugees just now 
with regard to how their family trees would be 
traced. The evidence shows that people who have 
come here in the past have done very well in one 
generation, and their family trees can be extremely 
complex to work out. 

You win and you lose. It is perhaps the reason 
that everybody should have a will. 

The Convener: I do not think that we have ever 
disputed that everyone should have a will. It has 
been suggested that, in addition to the document 
“What to do after a death in Scotland”, there 
should be a document that tells us what to do 
before death. That would make much of what we 
are discussing redundant. 

I think that Stewart Stevenson has some final 
comments. 

Stewart Stevenson: I will be relatively brief, 
convener. I make the observation, as someone 
who has a certificate in genealogy, palaeography 
and heraldic studies, that those for whom it is 
easiest to draw up family trees are the aristocracy 
and criminals. Their lives are better documented 
than others—let us merely put it like that. 

John Scott: How far back can you take your 
own family tree? [Laughter.] 

Stewart Stevenson: For 38 generations. 

John Scott: Thank you. I have no further 
questions. 

Stewart Stevenson: Let us return to the 
immediate issue. John Kerrigan made the 
interesting point that it should be for an individual 
to decide whether to take legal advice. However, 
in the circumstances in which we find ourselves, a 
commercial company outside the legal system 
appears to be depriving people in certain 
circumstances of that particular choice. In that 
case, as an alternative to what is before us, should 
the legislation that is being contemplated give the 
courts discretion as to whether a bond of caution 
should be required by assessing the 
circumstances as they see them? That is often a 
useful way of dealing with other things in the legal 
system. 

John Kerrigan: The Scottish Courts and 
Tribunals Service said that 800 small estates had 
required bonds of caution. I am a great believer in 
fairness across the board. The risk of serious 

fraud is small. I am comfortable with the situation 
but I can see an argument as to why, at this stage, 
a sheriff might be given discretion. However, 
again, that might be complicating matters unduly. 
That decision can probably be made in the wider 
discussion in respect of the next succession bill. 

Eilidh Scobbie: What has been completely 
omitted from our discussions on the issue is the 
fact that, depending on how an estate is spread, it 
may not be necessary for people with estates 
around the small estate level to need confirmation. 
Most of the UK high street banks will allow the 
money in the bank account to be handed out to 
someone who appears to be the heir with nothing 
more than requiring them to sign some sort of 
indemnity and usually without any special 
insurance charge being taken. 

If someone is fortunate enough to have £10,000 
in Lloyds TSB, for example, or whatever it is 
trading as just now, they can get that money out 
but if the money is in shares in Lloyds Banking 
Group, they need confirmation in order to be able 
to sell the shares. That seems quite odd. If 
someone can get the money out without 
confirmation, a lot of our concerns should apply to 
that situation as well. 

Stewart Stevenson: Is it correct, however, to 
say that although the possession of the money 
may be achieved by the process that the bank 
undertakes, the legal entitlement to that money, 
which is now in your possession, remains pending 
until confirmation has taken place? Is that a 
reasonable statement for a layperson to make? 

Eilidh Scobbie: That is technically accurate. If 
you do not have confirmation, you are classed as 
something that is called a vicious intromitter in 
Scotland. It is all in the textbook, which was 
mentioned earlier, but I have only ever seen that 
being threatened. It sounds really nasty. The 
reality is that you get the money and then you pay 
it out to the people whom you think are the heirs. 
The people who think that they are the heirs can 
come and hassle you for the money if they know 
that the bank account exists. 

However, I am sure that there are lots of estates 
that never go near the confirmation process 
because the money is all in small bank accounts. 

Stewart Stevenson: Just to be clear, it is 
possible to wind up a small estate without any 
process of confirmation. That is legally 
permissible. 

Eilidh Scobbie: Yes, it is legally possible. 

John Kerrigan: It is possible, yes. 

Stewart Stevenson: But I am also hearing the 
suggestion that it is not uncommon. 
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Eilidh Scobbie: In small estates, it is not 
uncommon. 

Stewart Stevenson: Is the definition of small 
estates that you are using in this context the same 
as the definition that we are dealing with in the 
context of the legislation? 

Eilidh Scobbie: Each banking organisation and 
insurance company has different rules that apply 
to its assets. A lot of them use £20,000 or under 
as the amount, so if you had one bank account in 
that category, you would be within the small 
estates definition. Sometimes they also require 
you to say what the total estate is; sometimes they 
do not. The forms seem to change from time to 
time. 

John Kerrigan: Sometimes insurance 
companies will ask you to give details of the family 
so that, if they give the money to you, they have 
some assurance that you will pay out the money to 
those in the family who are entitled to it. Stewart 
Stevenson’s point is an entirely fair one. It is 
possible to take command of a small estate 
without confirmation. 

There is a difference between who is entitled to 
the funds and who can take command of them. 
You are then relying on the person who takes 
command being the good big brother who says, 
“My two younger sisters are each entitled to a third 
of this,” and not the baddie who I mentioned 
earlier, who is likely to go off to Tenerife for six 
months and then come back and say that the 
money is gone. 

13:00 
Stewart Stevenson: Forgive me; remember 

that I am a layperson, so my question may be 
hopelessly naive. I am now uncertain as to when 
confirmation is required in law in the process of 
winding up an estate. Is there a concise and 
accessible explanation of when it is required? 

Eilidh Scobbie: I suppose that the answer is 
that, in theory, there should be confirmation on all 
occasions. However, the reality is that if the 
deceased had their money in the right things at the 
right time, it is possible to ingather the estate 
without having to get confirmation.  

Stewart Stevenson: Forgive me; I want to be 
as clear as it is possible for me to be. In the 
absence of confirmation, the risk that what has 
been done will be challenged will be retained 
indefinitely. 

Eilidh Scobbie: That is correct.  

Dr Reid: The truth is that no one knows enough 
to challenge. I repeat the point that a lot of 
succession law is operating under the radar and 
outwith the confirmation process completely. I 

made a freedom of information request to the 
statistical division of the Scottish Courts and 
Tribunals Service and to Her Majesty's Revenue 
and Customs; the estates on which they record 
figures in Scotland are confirmed estates. You can 
get information on what proportion of the 
confirmed estates are small estates, but when you 
look at the number of deaths in the country, you 
see that the recorded, confirmed estates are a tiny 
proportion of them. In discussion with the 
statistical division, we worked out a rough estimate 
that probably half of all deaths in Scotland are not 
confirmed. 

Stewart Stevenson: Convener, I think that, if 
anything, we have merely confirmed that 
academics are in the business of giving us 
questions as much as answers. I am fascinated by 
where we have got to, but we have probably 
covered everything that I might reasonably raise.  

The Convener: I think that you have. I am 
delighted that academics come here and give us 
questions; it is absolutely part of the process, and 
that is no criticism at all. 

Is there an alternative way of getting scrutiny of 
who is given the power of an executor dative? Is 
there an alternative method of scrutiny that would 
allow a sheriff to get the right kind of information, 
assuming that he has a discretion? Is the system 
missing something that would allow somebody to 
say whether giving a certain person that power is 
a good idea? 

Eilidh Scobbie: At the present moment, there is 
no requirement for intimation of the petition for the 
appointment of an executor to anybody with either 
a prior claim or an equal ranking claim on the 
estate. Perhaps that could be looked at. I think 
that such a requirement would have a small cost 
implication for the court service, because it would 
need to check that everybody had received 
intimation, but intimation would primarily be a 
responsibility of the person who is petitioning to be 
executor. However, it would not be an unduly 
burdensome responsibility; it is a letter sent.  

The Convener: If I have understood you 
correctly, intimation would be along the lines of 
saying, “I want to present myself to be the 
executor dative. I know that I have three brothers 
and a couple of grandchildren, and I need to tell 
the court that I have written to them to tell them 
that I am putting myself in this position so that they 
have an opportunity to disagree with me.”  

Eilidh Scobbie: Yes. We could put it into more 
legalese, but that is fine. 

The Convener: I am not good at legalese, I am 
afraid. In that case, I will pick up on what I think I 
heard you suggest and then I have one further 
question. 
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I think that I heard you suggest that there might 
be a greater involvement of the sheriff clerk in 
what goes on, and that they might not be just the 
first port of call—the person who hands out the 
bits of paper and the advice—but be in a position 
to provide some advice on who the heirs might be.  

Dr Reid: For estates below a certain value, the 
sheriff clerk is already involved in helping people 
to manage the inventory and the confirmation 
process. If a family tree were included, it would be 
easy to say, “This is the estate and this is the 
family tree. There are very concrete rules and, 
therefore, on the basis of those two documents, 
here is who it should go to.” 

The Convener: That would be technical advice 
from a court official. 

Dr Reid: It would provide some level of 
supervision, which succession law is crying out 
for.  

The Convener: I am trying to explore whether 
you feel that that would represent an increase in 
the duties of the court. 

Eilidh Scobbie: That is not a question for us, 
but I fear that any increase in workload would be 
noticeable. The commissary process in some 
courts is not running quickly now. 

The Convener: Could I rephrase the question? 
I accept that it is more work; that is not in dispute. I 
wondered whether it constituted an increase in the 
duties of the court, although presumably not the 
powers. Are we putting a duty on the court in the 
person of the clerk to do something that it is not 
duty bound to do currently?  

Eilidh Scobbie: Yes. 

The Convener: That would bring a workload— 

John Kerrigan: I agree, but there are some 
commissary clerks who are very good and, when 
someone turns up with a small estate that qualifies 
for the small estate procedure, they give the 
layperson very good advice. They are doing that 
already, without necessarily having a duty to do 
so. 

Dr Reid: It is not a duty, but the sheriff clerk will 
help someone with the information that is available 
to the public for estates below a certain value. 
Undertaking that process of assistance may 
require some additional training for sheriff clerks, 
but it is not very complicated. If the paperwork, 
which does not need to be very onerous, were in 
place, it would allow the sheriff to see that 
information when confirmation is granted. The duty 
is on the sheriff rather than the sheriff clerk. 

John Scott: To develop that theme, if that were 
to become a service offered by sheriff clerks, who 
would bear responsibility where, notwithstanding 
the best of intentions, poor advice was given? 

Dr Reid: Perhaps the Government should invest 
in an app that could be programmed. 

John Scott: Really? 

Dr Reid: Yes. 

John Scott: Then it would be up to the 
individual to make the decisions, rather than 
relying on the advice of a sheriff clerk. 

Dr Reid: Yes. There is always the backstop— 

John Scott: I am thinking about liability, 
because that is what bonds of caution were about 
in the first place. We have strayed from that but— 

Dr Reid: It always has to go before the sheriff.  

Eilidh Scobbie: My understanding, never 
having been a sheriff clerk or a sheriff, is that, if 
there is a case that the sheriff clerk is 
uncomfortable about, he or she will discuss it with 
the sheriff who does commissary work routinely, 
without us being told. That should apply to lay 
applicants as well. 

John Kerrigan: If a lawyer is negligent in the 
winding up of an intestate estate, that is not of 
itself grounds for the cautioner paying out. The 
beneficiaries have a claim against the lawyer. The 
cautioners will say that that is nothing to do with 
them.  

A bond of caution is an indemnity guarantee. I 
have heard that, if cautioners have had to pay out 
because the executor has done something silly, 
the first thing that they do is to exercise what is 
known as the right of relief, and they go against 
the executor to recover what they have paid out. 
They do not go against the solicitors for 
professional negligence: that is covered by a 
different policy. 

The Convener: That concludes everything that 
we want to ask, but we might not have covered 
everything that our experts want to say, because I 
think that you have some thoughts on drafting. I do 
not know who wants to lead on that. 

Eilidh Scobbie: I have a couple of thoughts, 
although they do not involve anything beyond 
changing the order of words. Amendment 5 states: 

“Regulations under this section may make provision in 
relation to ... appointments of persons as executors dative 
of particular descriptions.” 

I think that the wording should be 
“appointments of persons of particular descriptions as 
executors dative”, 

on the basis that it involves preventing people who 
have criminal convictions from being executors 
dative so that we do not get an executor dative 
qua criminal. 
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The Convener: I am with you. Thank you. I am 
sure that that has been noted by those who hold 
the red pens. 

Eilidh Scobbie: I had great problems in reading 
paragraph 2 in amendment 2, which is written in 
the best legal mumbo jumbo. It reads: 

“As well as in relation to applications under section 3 of 
the Small Intestate Estates Act made after this section 
comes into force, the amendments made by subsection (1) 
apply in relation to applications under that section of that 
Act made before this section comes into force which are 
not by then determined.” 

A simple alteration could be made at the end, 
where it says, 
“comes into force which are not by then determined”. 

It would help enormously if that was changed to, 
“came into force which were not by then determined”. 

I also have a more substantive improvement to 
suggest, although I can see reasons for not doing 
it. The paragraph should read: 

“the amendments made by subsection (1) apply in 
relation to applications under section 3 of the Small 
Intestate Estates Act made after this section comes into 
force and to those made before this section came into force 
which were not by then determined.” 

I can let you have that in writing. 

The Convener: I was going to say that it would 
be helpful if you could give us—and indeed the 
Government—a copy of those suggestions. The 
Government might want to reflect on whether it 
feels that they are significant. 

Eilidh Scobbie: Yes. 

The Convener: I am grateful to you for your 
thoughts, because such things can be important. 

Stewart Stevenson: Once again, I just want to 
make sure that this layperson understands what is 
being said. Are you suggesting that the process 
should be changed after it has started but before it 
is completed? Is that the essence of what you are 
saying? 

Eilidh Scobbie: I am trying to make the 
legislation easier to read. I am not trying to change 
what is proposed. What is proposed is that, in the 
future, once this is law, there will be no need to get 
bonds of caution where people go to the sheriff 
clerk. However, there will be cases before the bill 
becomes an act. If somebody goes along on the 
day before the bill is passed, they will probably 
have missed the point when they could get a bond 
of caution from Zurich. If so, they will have to go to 
Royal Sun Alliance, which will say that they have 
to hire a lawyer. If they do that, we are probably 
talking about £1,000 of extra costs. 

To get round that, the bill says that, in that short 
period, if people just wait until it becomes an act, 

the sheriff clerk will not require them to have 
caution. Technically, they made the application 
when the old law applied, so they should have 
caution. The bill says that, for those people, we 
want the application to slide under the new rules. 
Technically, we are entitled to insist on caution, 
but we know that that would cost people extra 
money, so the bill says that that small group of 
people do not need to get caution. 

Stewart Stevenson: I think that what I am 
hearing is a plea for retrospection, which is not 
something that we as legislators leap at with any 
great willingness. 

Eilidh Scobbie: The retrospective aspect is in 
the bill. If you are trying to ensure that this group 
of, usually, relatively poor people only have to 
meet the minimum costs, you will have to go along 
with it in this case. It is only a narrow window, and 
it is probably only about 10 cases. 

The Convener: We might argue that it is not 
retrospective but transitional, because we are 
doing it now for the future, but only until we get to 
the next gate. 

Thank you for those suggestions. Unless you 
have anything else that you want to put on the 
record—it is wonderfully good to see you here—I 
think that we are done. I am grateful to you. 

13:15 
Meeting suspended. 

13:19 
On resuming— 

The Convener: It is my pleasure to welcome to 
the meeting Paul Wheelhouse, the Minister for 
Community Safety and Legal Affairs, who is 
supported by Jill Clark and Neel Mojee. Before we 
move to questions, does the minister wish to make 
a statement on the basis of what we have just 
heard? 

The Minister for Community Safety and 
Legal Affairs (Paul Wheelhouse): If I may, 
convener. I apologise in advance for what will be 
reasonably lengthy introductory remarks, but I 
hope that they will put on record a number of 
things that will help the committee. 

Good afternoon, everyone. Thank you for 
inviting me to talk about bonds of caution. I 
appreciate that the committee will have questions 
about the amendments that we have lodged, but I 
thought that it might be helpful to take a bit of time 
to set out some background to our proposal. Some 
of what I will say was set out in my letter to the 
committee of 14 January, but I am sure that it will 
help if I place our approach on the record. My 
officials have also provided the committee with a 
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detailed note on the issues around bonds of 
caution. 

The Scottish Law Commission recommended 
the abolition of the statutory requirement that is 
placed on executors dative—those who are 
appointed by the court, usually because there is 
no will to administer an estate—to obtain a bond of 
caution, which is an insurance policy that protects 
beneficiaries and creditors from, as we have 
heard, loss as a result of maladministration, 
negligence or fraud. The SLC made the 
recommendation on the basis of the financial and 
administrative burden that those provisions create 
because of the current difficulties in obtaining 
bonds of caution; the costs; the limited number of 
providers; delays in the bonds being issued; and 
the conditions that providers sometimes attach to 
the bonds. 

We consulted on the abolition of bonds of 
caution along with the other provisions that are in 
the bill. Although there was support for abolition, it 
became clear that alternative safeguards would be 
needed, at least in some circumstances, so we 
indicated that we would not abolish bonds of 
caution without further consultation on those 
safeguards. 

At the moment, there are only two providers of 
bonds of caution for executry purposes: Zurich 
Insurance and Royal Sun Alliance. Zurich has 
taken the business decision to withdraw from the 
market from 1 February 2016, and the sole 
provider from that date, Royal Sun Alliance, 
requires provision of a bond of caution to be 
conditional on the appointment of a solicitor to 
administer the estate. Zurich does not have such a 
requirement. Zurich’s decision was not anticipated 
and, in real terms, the period of notice is very 
short; we were alerted to the decision by the 
Scottish Courts and Tribunals Service, which was 
concerned about the impact, especially on small 
estates. 

Estates with a total gross value of less than 
£36,000 are classed as small, but the threshold is 
subject to change from time to time. An executor 
of a small estate might in certain cases employ a 
solicitor to get confirmation or might obtain 
confirmation without a solicitor. In the latter case, 
simplified procedures are in place and the sheriff 
clerk can assist, as we have heard. Those who 
seek confirmation without a solicitor avoid having 
to pay legal fees that could drain a small estate, 
and a separate case has already been made for 
them. 

We have had to act quickly to consider whether 
something needs to be done now and, if so, what 
the best solution is. We agree that the impact on 
small estates is of concern and that the obligation 
to instruct a solicitor could be a significant burden 
that severely diminishes or, in some cases, even 

drains a small estate. In other cases, the impact 
could create hardship. 

For example, a widow with a 19-year-old 
daughter in tertiary education might die without 
leaving a will. The family lived in rented 
accommodation. The mother’s estate is valued at 
£10,000; she has been saving over the years to 
ensure that her daughter can go to university and 
has been using those savings to fund her 
daughter’s living and associated expenses. The 
daughter will need all of the £10,000 to complete 
her education, but the obligation to instruct a 
solicitor and the corresponding fees will mean that 
the daughter will not be able to afford to complete 
her education at a difficult time when she is 
coming to terms with the loss of her mother. 

With Zurich’s regrettable and somewhat 
precipitate withdrawal, we consider that it would 
be appropriate to exempt such small estates from 
the requirement to obtain a bond of caution. In 
such cases, preserving as much of the estate as 
possible will make a difference to the 
beneficiaries. As a result, our amendments focus 
on a small estate that is subject to the simplified 
procedure. 

The court already has a filtering mechanism to 
ensure that any contentious small estates do not 
qualify for the simplified procedure, but the flipside 
of the coin is that the circumstances that a bond of 
caution would indemnify could still occur. An 
executor dative could distribute the estate 
incorrectly, with a beneficiary losing out. Instead of 
that beneficiary being recompensed by the bond of 
caution, they would instead have to make a claim 
against the executor. 

If the executor benefited from their 
maladministration, they should have the necessary 
assets to pay any damages that are due to the 
beneficiary. A beneficiary might qualify for legal 
aid—that would depend on their income. 
Moreover, if their loss was less than £3,000, they 
could raise a small claims action, which has been 
designed to ensure that a solicitor is not required 
and to keep costs to a minimum. 

In some small estates, fundholders are already 
paying out without the need for confirmation, but 
the threshold varies depending on the fundholder. 
In those cases, no bond of caution will have been 
put in place—and, as far as we are aware, that 
has not created problems. 

There are few calls on bonds of caution. For 
example, in a similar instance to the one that I 
outlined, if there was a surviving son as well as a 
daughter and the son was estranged, and if the 
son applied to be the executor dative with the aim 
of taking the full benefit of the estate, the daughter 
would also be likely to apply. As they would be 
competing executors, the estate would not qualify 
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for the simplified procedure and there would be a 
requirement for a bond of caution and for a 
solicitor to be involved. That is probably the right 
outcome in such circumstances, to ensure that the 
estate is distributed properly. 

We have had to balance the impact on small 
estates with the need to protect beneficiaries, but 
we consider that, in all circumstances, our 
proposal is proportionate and targets only the 
most vulnerable estates, which are small and 
uncontentious and where it is far less likely that 
there would be a concern about the distribution of 
the estate. 

Having just one provider is also undesirable, 
and although the remaining provider has assured 
us that it has no intention of withdrawing from the 
market, we cannot say what business decisions it 
might make in the future. We therefore need a 
solution to deal with the possibility of the 
remaining provider, Royal Sun Alliance, 
withdrawing; otherwise, we could be in the position 
where a bond of caution is required as a matter of 
law before confirmation can be granted, but there 
is no ability to obtain that bond of caution. 

That is why we also propose to take powers in 
relation to the abolition of caution and the powers 
of court to appoint an executor dative. The future 
landscape is uncertain and we might need to deal 
with a range of matters, although I have heard the 
general concerns that people have about the 
delegated powers. We propose a power for 
Scottish ministers to set out further circumstances 
in which caution should not be required to be 
found, including a power to abolish the 
requirement for caution altogether. We propose a 
power for ministers to make regulations that set 
out conditions that must be satisfied or information 
that must be provided before the court appoints an 
executor dative. We also propose a power that 
could require the courts to be satisfied that a 
person is suitable for appointment as an executor 
dative. 

The intention is not to use the powers unless the 
remaining provider withdraws. Alternatively, the 
powers could be used to reflect the outcome of 
further consultation on the issues that we identified 
as needing to be explored before bonds of caution 
are abolished. The regulations could also be used 
to deal with any issues that arise in relation to the 
abolition of caution for small estates. I have no 
doubt that the committee will look at those issues 
in the context of its delegated powers role. 

We propose that the provisions in the 
amendments should come into force immediately 
after royal assent, to minimise any delays in 
confirmation that Zurich’s withdrawal might cause. 
The abolition of the requirement of caution will 
apply to any applications for caution that have not 
been determined before the provisions come into 

force. The SCTS has assured us that the small 
gap between Zurich’s withdrawal and the coming 
into force of the amendments can be managed 
administratively. 

Finally, I will say something about the fact that 
the committee is having to turn its mind to a topic 
that has not featured in the bill to date and that 
involves amending the bill in a different way from 
the SLC bill proposal. I am entirely sympathetic to 
the view that this is an undesirable position to be 
in, and I very much appreciate why the committee 
is taking evidence today. I would not envisage 
such a situation occurring even irregularly in the 
context of the Scottish Law Commission bill 
procedure. 

The situation is not one of our making but, given 
the concerns about the impact of Zurich’s 
decision, it would have been remiss of the Scottish 
Government not to act quickly and do what it could 
to remedy the position. Doing nothing would place 
a new and unwelcome burden on small 
uncontentious estates, leave the market further 
exposed should Royal Sun Alliance also withdraw 
and create a position where a legal requirement 
was incapable of being met, which could result in 
estates being incapable of being wound up. Any 
delay in acting would impact adversely on the 
public and on the operational ability of the Scottish 
Courts and Tribunals Service. I am sure that the 
committee will agree that those outcomes would 
be undesirable. 

The Convener: Colleagues want to ask 
questions, but I will start by picking up on your 
point about bringing in something that was not in 
the original bill. We entirely understand why that is 
the case and we recognise that the provisions 
could not have been in the bill as introduced, but 
nobody seems to have any trouble with their being 
introduced later, which is an interesting quirk of 
the process. That is absolutely fine and we 
understand why it is the case. 

I will pick up on the issue of a sole insurer. 
Without casting any aspersions, I note that a sole 
provider is at an economic advantage. It was 
suggested earlier that the Government might 
provide some kind of insurance, but it was also 
suggested that the Scottish Government is not in a 
position to do that, whereas the Westminster 
Government might be. Will you address that 
issue? 

Paul Wheelhouse: The point is important. I 
understand that, as was said earlier, the legal 
requirement to be financially regulated would 
discount the Scottish Government from providing 
caution. There are many considerations, such as 
state aid tests because of the impact on 
commercial markets, and there are obvious 
financial budget implications. The Scottish 
Government would be involving itself in what is 
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essentially a private matter, which we are not sure 
would be appropriate or desirable from the 
Government’s point of view. I heard what was said 
earlier, but the more fundamental thing is that the 
Scottish Government is not regulated by the 
Financial Conduct Authority and therefore would 
not be able to provide the service. 

The Convener: That is what I expected. I am 
grateful for your advice.  

13:30 
Stewart Stevenson: I want to ensure that we 

are not putting on the record something that might 
misrepresent the position. Early in the minister’s 
remarks, he talked about a case where an 
executor does not employ a solicitor, which means 
that they avoid paying legal fees—I think that I am 
quoting correctly. Will you clarify that you were 
talking only about the costs that are associated 
with employing a solicitor and confirm that fees 
might still be associated with the confirmation 
process before the court? 

Paul Wheelhouse: That is correct. We are 
referring to the costs of employing a solicitor, 
rather than any fees that are associated with— 

Stewart Stevenson: So the word “costs” would 
be better than “fees”. 

Paul Wheelhouse: Yes. 

Stewart Stevenson: That is what I wanted to 
make clear. 

John Scott: Forgive my naivety, but is it correct 
that you are not in favour of the proposal that Dr 
Reid made, because the courts are essentially 
part of the Government? Is that what you are 
saying? You would not encourage sheriff clerks to 
act in accordance with Dr Reid’s proposal if Royal 
Sun Alliance withdrew as well and there were, 
consequently, no providers? 

Paul Wheelhouse: Unfortunately, I was not 
here when Dr Reid was discussing that point. 
However, I understand that you are referring to the 
Scottish Government becoming an insurer, on 
which I have set out my perspective. I think that a 
similar issue would arise in relation to the SCTS 
not being financially regulated. My colleague Jill 
Clark can comment on that. 

John Scott: That would be helpful. Jill Clark 
heard all the evidence. 

Jill Clark: We are talking about the public 
sector stepping in— 

John Scott: The sheriff clerks—so, that would, 
essentially, be a function of Government.  

Jill Clark: Yes. 

John Scott: So that solution would not find 
favour with you. 

Jill Clark: For the reasons that the minister has 
set out, it would not. 

John Scott: Have you received any adverse 
comment from any source whatsoever about the 
proposed amendments? I acknowledge that they 
have not been in the public domain for long—
indeed, they might not even be in the public 
domain yet. 

Paul Wheelhouse: With the exception of the 
comment that has been made today about the 
drafting of one provision, we have had no negative 
feedback. I believe that we have had positive 
feedback from the SCTS and the Law Society, 
which are key consultees, and I am not aware of 
any objections having been lodged with the 
Government. 

Jill Clark: No negative reactions have come to 
us. We are aware that TrustBar has submitted a 
memorandum that states that it would like us to go 
further in terms of discretion. 

John Scott: How do you view TrustBar’s view 
that the discretionary element should be 
developed? 

Paul Wheelhouse: I note the debate that I just 
witnessed about the second succession bill. There 
are more fundamental reforms that could be 
undertaken at that point. Mr Kerrigan fairly 
described the proposals as a quick fix—he was 
positive about it being a proportionate one. 

If we had considered that a change in the law 
was possible without the further consultation that 
we have undertaken, the bill would have been 
introduced with such a provision, but that was not 
the case. However, there was no consensus about 
the detail, and the resource impact needed more 
investigation. Should we make provision for the 
proposal in the future, it will be on the basis of the 
outcome of the further consultation that we have 
carried out, which we have yet to report back on, 
and further discussion with the key stakeholders 
who might be impacted. 

It is worth remembering that the proposed 
change relates to the wider issue of abolishing 
bonds of caution for everyone and not to the 
narrow remedy that the amendments represent, 
which involves a particular problem that has arisen 
following the withdrawal of Zurich. The area was 
not the clearest-cut one in the consultation that we 
carried out, and we surely need to engage with 
stakeholders further on proposals that we can take 
forward to implement more fundamental reforms to 
bonds of caution. We can do that through the 
second succession bill, should that come forward. 

Lesley Brennan: I want to go back to a point 
that you have been asked about twice. Obviously, 
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Zurich will withdraw from the market on 1 February 
and we will have only one provider left, so that is a 
market failure. We would hope that, when there 
was a market failure, the Government would step 
forward. We have heard that the level of risk 
seems to be pretty small—there are 800 cases of 
small estates affected. We have heard from the 
experts that very few people currently make claims 
against bonds of caution. Is there scope to change 
the current regulations to make the Scottish 
Government the insurer of last resort in such 
cases, given that the exposure to risk will be so 
small? Given that the market does not exist in the 
rest of the UK, is there not a case for a Scottish 
solution? The proposal that Dr Reid outlined 
seems pretty sensible and low risk—the sheriff 
clerk would use a wee model. 

Paul Wheelhouse: I understand the point that 
is being made, but there are a couple of issues. 
First, as I said, there is the fundamental issue that 
we are not allowed to provide insurance products 
because we are not financially regulated by the 
Financial Conduct Authority and, given that we do 
not have competence in this Parliament to 
legislate on such matters, any such changes 
would have to take place in the UK Parliament. 

The second issue is that we would be involving 
ourselves in a private matter, which I am not sure 
would necessarily be appropriate in such 
circumstances. I am happy to look at what Dot 
Reid said in her evidence but, as I have not seen 
it, I obviously cannot comment on the detail of it. 
We need to consider whether those two key 
barriers could be overcome. The first one is 
fundamental: the Scottish Government currently 
cannot provide insurance, because we are not 
regulated by the Financial Conduct Authority, so 
we cannot legally offer insurance products. 

Jill Clark: Can I clarify something? The 
committee has mentioned the sheriff clerk a 
couple of times. I did not pick up what Dr Reid said 
about a role for the sheriff clerk in connection with 
the Government stepping in as a last-resort 
insurer. Could you explain what she said, because 
I obviously missed it? 

Lesley Brennan: My understanding is that the 
estate would go to the sheriff clerk, who would 
draw the family tree. There was another bit— 

Jill Clark: It was the statement of distribution 
and the family tree. Sorry—that is a slightly 
different point. 

Lesley Brennan: If there were any errors in 
that, I suppose that the liability would rest with the 
sheriff clerk and therefore the Scottish 
Government. That was my interpretation, although 
I do not know whether it is correct. 

Paul Wheelhouse: There are certainly possible 
ways to improve the information that is available. 

The sheriff clerk could have a role in looking at 
matters. However, that is distinct from the issue of 
whether people should be insured by the Scottish 
Government—it is a sort of secondary issue. 

The Convener: I asked the previous panel 
whether that would generate a duty on the courts 
to do something because it comes with a 
responsibility to get things right. If the court merely 
has the power to provide advice, which it 
manifestly does, that does not necessarily make it 
responsible for the advice that it gives. That 
appears to be the present situation. Do you feel 
that we are in a perfectly sensible place at the 
moment in which there probably is not a duty to 
provide that information and therefore there is not 
a responsibility in the way that there is with a bond 
of caution? 

Paul Wheelhouse: If I understand you 
correctly, you are talking about a responsibility on 
the Scottish Courts and Tribunals Service in the 
event of some form of maladministration that it had 
not picked up. I take that point. Clearly, we are 
trying to ensure that the risks of maladministration 
or fraudulent activity are minimised. We have a 
provision about the kind of person who can be 
appointed as an executor dative, which will also 
help to reduce the risk. 

We have addressed a number of issues in our 
quick fix to try to reduce the risk of 
maladministration. 

The Convener: Thank you. Several members 
want to come in, but I remind everyone that we 
have only 20 minutes of the meeting left. 

I am told that, in the context of land registration, 
there is a state indemnity scheme. Is that right? 

Paul Wheelhouse: I am not aware of that, 
although we can look into it to see whether that is 
the case. 

The Convener: That might be something for all 
parties to ponder. 

John Mason: The general point has been made 
that quite wide powers are being given to 
ministers, with the suggestion that there is a 
balance to strike between the speed at which all 
this has to happen and the need to think through 
all the details. We had specific suggestions from 
TrustBar, in particular about executors dative and 
what might be excluded. Are you defending the 
amount of powers that are being given to 
ministers? 

Paul Wheelhouse: I am slightly nervous about 
that and I fully acknowledge that it is far from ideal. 
We have to move quickly because of the timescale 
for the completion of the bill. Previous witnesses 
made the fair point that another suitable legislative 
opportunity might be some way in the distance, so 
if we do not act now, there is a danger that we 

326



53  26 JANUARY 2016  54 
 

 

could be put on the back foot if Royal Sun Alliance 
were to change its position and withdraw from the 
market.  

The amendments are the first step to finding a 
suitable solution for smaller estates—those under 
£36,000. We are more comfortable about that, 
because it is proportionate and sensible. The 
second set of amendments relate to additional 
powers to allow us to deal with the immediate 
situation should Royal Sun Alliance withdraw from 
the market. My ministerial colleagues and I have 
no intention of using those unless we are left high 
and dry. They would allow us to move reasonably 
quickly, rather than waiting for a later opportunity 
to act through primary legislation. 

John Mason: If you were to continue as 
minister—obviously no one knows what is going to 
happen— 

Paul Wheelhouse: Indeed, there are a number 
of factors involved. 

John Mason: If you were to continue, how high 
a priority would the next succession bill be? Are 
we talking about introducing such a bill in two 
years, five years or 10 years? Do you have any 
idea? 

Paul Wheelhouse: It is not in my gift to 
announce the Government’s legislative 
programme should we be re-elected. We have 
given a commitment to consult—and we have 
done so—in relation to the Scottish Law 
Commission’s more substantive proposals. We 
are committed to reporting back on that 
consultation and would intend to take forward any 
suitable new measures in the next Parliament. 
Beyond that, I am not at liberty to determine the 
schedule of bills. We have a small matter of an 
election to get through first. 

John Mason: In other words, it could be some 
time ahead. 

Finally, Eilidh Scobbie suggested specific 
amendments. I have not got my head around them 
yet—I do not know whether you have—but do you 
have any comments on them? 

Paul Wheelhouse: We are happy to look at 
them. There is obviously an issue around the 
process of how we would amend the amendments 
at stage 3—a manuscript amendment might be 
required. I understand that Professor Scobbie will 
supply the draft wording to the committee and the 
Scottish Government, so we will consider it. 

John Scott: Has the Scottish Government 
approached Royal Sun Alliance about its 
willingness—or unwillingness—to continue 
providing bonds of caution? 

Paul Wheelhouse: Yes, we consulted the 
company recently about its future plans in light of 

Zurich Insurance’s decision. Royal Sun Alliance 
has confirmed that it has no plans to withdraw 
from the market and that it will continue to provide 
bonds of caution but will also continue to require a 
solicitor to be appointed as a condition of providing 
a bond, which is entirely within its right—I do not 
question that. We have no reason to believe that 
Royal Sun Alliance will withdraw from the 
market—it now has a clear field, being the only 
player. However, we will continue to engage with 
the company so that if its plans change we will be 
given as much notice as possible. 

The Convener: There are a couple of other 
things that are worth putting on record, although 
they may not require a response. First, there was 
a suggestion that those seeking to become 
executors dative be required to intimate that fact to 
any obvious alternative applicants. I wonder 
whether that might be put into the mix for future  
consideration. Secondly, a general point was 
made about the public’s understanding of the 
issue. It is a fair point, because I have to say that 
until we considered the issue in the committee I 
knew very little about it and I am quite sure that 
99.9 per cent of the population is in the same 
position. 

13:45 
Paul Wheelhouse: I am on record as agreeing 

with you on the latter point. As you put it, 
convener, guidance on what to do before a death 
would be useful for members of the public to 
ensure that they are aware of how the law of 
succession works and how they need to prepare 
for scenarios in order to look after their loved ones 
in the event of their death.  

There is a general need to improve awareness 
of the legal provisions. That cuts across a number 
of areas, but, as Dr Reid said, succession is 
fundamental because we are all touched by death 
at some point, so the law has a profound impact 
on us all. 

Can you remind me of the other point, 
convener? 

The Convener: It was on intimations to other 
beneficiaries. 

Paul Wheelhouse: In a theoretical sense, it 
would be attractive to ensure that there was a 
degree of communication between those who 
would potentially take on the role of executor 
dative. However, as we heard from Mr Kerrigan, in 
practice, there may be examples where estranged 
siblings do not talk to one another and have 
absolutely no desire to collaborate. If there were a 
requirement to do that, rather than a suggestion 
that it would be nice to do it, that might change 
matters. 
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There is certainly a cost regarding that—it is £40 
or £60 per intimation. We are looking at that as 
part of our wider consideration of the law of 
succession. 

The Convener: That sounds like an awfully 
expensive letter, but I will take your advice on that. 
If I were the person writing such letters, I would be 
fairly rich. 

Stewart Stevenson: Minister, in your 
introductory remarks you said that you planned to 
exercise the powers under secondary legislation 
only in the event of the withdrawal of the final 
provider. Would you consider using those powers 
if, in the Government’s view, the conditions that 
that final provider associates with a bond of 
caution become unduly onerous? 

Paul Wheelhouse: That is a fair question. I 
must emphasise that we have had no indication 
that Royal Sun Alliance will abuse its monopoly 
position. However, should that happen, we would 
be in a position to do something about it, using the 
powers. However, that is not the assumption and 
we have no reason to believe that RSA will not act 
honourably. 

The Convener: That seems to be all that 
anyone wants to say. Do you want to add 
anything, minister? 

Paul Wheelhouse: I regret the fact that we 
have to introduce new amendments at this stage 
of the bill. I am grateful to the committee for taking 
additional evidence at short notice to ensure that 
the issue is properly aired and scrutinised before it 
comes to the chamber. I appreciate the time and 
effort that members, clerks and witnesses have 
put in. 

The Convener: Thank you. I thank everyone 
involved for their efforts. 

13:48 
Meeting continued in private until 13:54. 
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1 

Succession (Scotland) Bill 

 
Revised Marshalled List of Amendments selected for Stage 3 

 
The Bill will be considered in the following order— 

 

Sections 1 to 27 

Long Title 

Schedule 

 

  

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 6 

Paul Wheelhouse 
 

1 In section 6, page 4, line 17, leave out  <dies before the> and insert <fails to survive the date of> 

Before section 18 

Paul Wheelhouse 
 

2 Before section 18, insert— 

<Confirmation of executors: no requirement to find caution in relation to small 

intestate estate 

(1) The Small Intestate Estates Act is amended as follows— 

(a) in section 3, for “on caution being found by the applicant according to the practice 

of the commissary court” substitute “without requiring the applicant to find 

caution”, 

(b) in the form of confirmation in Schedule B, the words “, and that has [or have] 

likewise found caution for acts and intromissions as executor [or executors]” are 

repealed. 

(2) As well as in relation to applications under section 3 of the Small Intestate Estates Act 

made after this section comes into force, the amendments made by subsection (1) apply 

in relation to applications under that section of that Act made before this section comes 

into force which are not by then determined. 

(3) In this section, “the Small Intestate Estates Act” means the Intestates Widows and 

Children (Scotland) Act 1875. 

(4) In section 2 of the Confirmation of Executors (Scotland) Act 1823— 

(a) after paragraph (b), insert— 

 “See also section 3 of the Intestates Widows and Children (Scotland) Act 

1875.”, 

(b) for “all other cases” substitute “cases where caution is required to be found”.> 
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Paul Wheelhouse 
 

3 Before section 18, insert— 

<Confirmation of executors: general exceptions to requirement to find caution 

(1) In section 2 of the Confirmation of Executors (Scotland) Act 1823, in paragraph (b) 

after “spouse” insert “or civil partner”. 

(2) The Scottish Ministers may by regulations make provision modifying section 2 of the 

Confirmation of Executors (Scotland) Act 1823 to the effect that cases additional to 

those for the time being set out there are cases in which caution is not to be required to 

be found.> 

Paul Wheelhouse 
 

4 Before section 18, insert— 

<Confirmation of executors: power of Ministers to abolish requirement for 

executors dative to find caution 

  The Scottish Ministers may by regulations make provision to the effect that persons 

appointed as executors dative are not in any circumstances to be required to find caution 

before confirmation is granted.> 

Paul Wheelhouse 

 

5 Before section 18, insert— 

<Power of Ministers to make provision requiring conditions to be met before courts 

appoint persons as executors dative 

(1) The Scottish Ministers may by regulations make provision to the effect that courts are 

not to appoint persons as executors dative unless particular conditions are met. 5 

(2) Such conditions may, in particular, include— 

(a) the court being satisfied that the person is suitable for appointment, 

(b) the court being provided with particular information about— 

(i) the person seeking appointment,  

(ii) the estate in respect of which the appointment is to be made. 10 

(3) Regulations under this section may make provision in relation to— 

(a) all appointments of persons as executors dative, or  

(b) appointments of persons as executors dative of particular descriptions. 

(4) Regulations under this section making provision to the effect that the courts are not to 

appoint persons as executors dative unless satisfied that they are suitable for 15 

appointment may include provision enabling or requiring a court— 

(a) to have regard to particular factors, or consider particular information, in 

determining whether a person is suitable for appointment, 

(b) to be satisfied that a person is suitable for appointment if particular conditions are 

met, 20 

(c) to impose particular conditions which must be satisfied before the court may be 

satisfied that a person is suitable for appointment. 
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(5) Regulations under this section may make different provision in relation to appointments 

of persons as executors dative of different descriptions.> 

Paul Wheelhouse 
 

5A* As an amendment to amendment 5, line 13, leave out <as executors dative of particular 

descriptions> and insert <of particular descriptions as executors dative> 

Paul Wheelhouse 
 

5B* As an amendment to amendment 5, line 24, leave out <as executors dative of different 

descriptions> and insert <of different descriptions as executors dative> 

Paul Wheelhouse 
 

6 Before section 18, insert— 

<Sections (Confirmation of executors: general exceptions to requirement to find 

caution), (Confirmation of executors: power of Ministers to abolish requirement for 

executors dative to find caution) and (Power of Ministers to make provision requiring 

conditions to be met before courts appoint persons as executors dative): regulations 

(1) This section applies in relation to regulations under section (Confirmation of executors: 

general exceptions to requirement to find caution), (Confirmation of executors: power 

of Ministers to abolish requirement for executors dative to find caution) or (Power of 

Ministers to make provision requiring conditions to be met before courts appoint 

persons as executors dative). 

(2) The regulations may include such supplementary, incidental, consequential, transitional, 

transitory or saving provision as the Scottish Ministers consider appropriate. 

(3) The regulations may modify any enactment (including, in the case of regulations under 

section (Confirmation of executors: power of Ministers to abolish requirement for 

executors dative to find caution), this Act). 

(4) The regulations are subject to the affirmative procedure.> 

Section 24 

Paul Wheelhouse 
 

7 In section 24, page 10, line 21, leave out <repeals> and insert <modifies> 

Section 26 

Paul Wheelhouse 
 

8 In section 26, page 10, line 36, after <Sections> insert <(Confirmation of executors: no 

requirement to find caution in relation to small intestate estate) to (Sections (Confirmation of 

executors: general exceptions to requirement to find caution), (Confirmation of executors: power 

of Ministers to abolish requirement for executors dative to find caution) and (Power of Ministers 

to make provision requiring conditions to be met before courts appoint persons as executors 

dative): regulations),> 
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Schedule  

Paul Wheelhouse 
 

9 In the schedule, page 12, line 5, at beginning insert— 

<(  ) The Succession (Scotland) Act 1964 is modified as follows. 

(  ) In section 5(1), for “predeceased” substitute “failed to survive”. 

(  ) In section 6(1)(b)— 

(a) for “predeceased” in the first place where it occurs substitute “failed to survive”, 

(b) for “predeceased persons” substitute “persons who have failed to survive the 

deceased”. 

(  ) In section 11— 

(a) in subsection (1), for “predeceased by a child who” substitute “in circumstances 

where a child who has failed to survive the deceased”, 

(b) in subsection (2)(b)— 

(i) for “predeceased” in the first place where it occurs substitute “failed to 

survive”, 

(ii) for “predeceased persons” substitute “persons who have failed to survive 

the deceased”. 

(  )> 

Paul Wheelhouse 
 

10 In the schedule, page 12, line 5, leave out <of the Succession (Scotland) Act 1964> 
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Succession (Scotland) Bill 

 
Revised Groupings of Amendments for Stage 3 

 
This document provides procedural information which will assist in preparing for and 

following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 

debated).  Any procedural points relevant to each group are noted; 

 the text of amendments to be debated on the day of Stage 3 consideration, 

set out in the order in which they will be debated.  THIS LIST DOES 

NOT REPLACE THE MARSHALLED LIST, WHICH SETS OUT 

THE AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 

DISPOSED OF. 

 

 

Groupings of amendments 

 

Group 1: Survivorship 

1, 7, 9, 10 

Group 2: Executors 

2, 3, 4, 5, 5A, 5B, 6, 8 
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1 

EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Parliamentary Year 5, No. 75 Session 4 
 

Meeting of the Parliament 
 

Thursday 28 January 2016  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Succession (Scotland) Bill - Stage 3: The Bill was considered at Stage 3.  
 
The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 5A, 5B, 6, 7, 
8, 9 and 10.  
 
Succession (Scotland) Bill - Stage 3: The Minister for Community Safety and Legal 
Affairs (Paul Wheelhouse) moved S4M-15440—That the Parliament agrees that the 
Succession (Scotland) Bill be passed.  
 
After debate, the motion was agreed to (DT). 
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14:30 
On resuming— 

Succession (Scotland) Bill: 
Stage 3 

The Deputy Presiding Officer (Elaine Smith): 
Good afternoon. The first item of business this 
afternoon is stage 3 of the Succession (Scotland) 
Bill. 

In dealing with the amendments, members 
should have the bill as amended at stage 2, which 
is SP bill 75A, the marshalled list, which is SP bill 
75A-ML (Revised), and the list of groupings, which 
is SP bill 75A-G (Revised). The division bell will 
sound and proceedings will be suspended for five 
minutes for the first division of the afternoon, and 
the voting period after that will be 30 seconds. 
Thereafter, I will allow a voting period of one 
minute for the first division after a debate. 

Members who wish to speak in the debate on a 
group of amendments should press their request-
to-speak buttons as soon as possible after I call 
the group. I would be grateful if members could 
now refer to the marshalled list of amendments. 

Section 6—Death before legacy vests: 
entitlement of issue 

The Deputy Presiding Officer: Group 1 is on 
survivorship. Amendment 1, in the name of the 
minister, is grouped with amendments 7, 9 and 10. 

The Minister for Community Safety and 
Legal Affairs (Paul Wheelhouse): Section 31 of 
the Succession (Scotland) Act 1964 provides that, 
in a common calamity, the younger person is 
regarded as having survived the older. As 
recommended by the Scottish Law Commission, 
section 9 of the bill replaces that presumption with 
a new survivorship provision that provides that, in 
a common calamity, neither person is presumed to 
have survived the other. 

We have identified a small number of statutory 
provisions that need to be brought into line with 
the new “failed to survive” terminology to ensure 
that they work properly. They are the provisions 
that allow direct descendants to inherit if a child 
predeceases a parent. Under the existing law, 
those provisions are not relevant to a common 
calamity involving a parent and child because the 
child, as the younger person, would always be 
regarded as surviving the parent. 

Dr David Nichols from the Law Society of 
Scotland highlighted the tension between sections 
6 and 9 through the following example. A father 
leaves the residue of his estate to his daughter, 
and then both father and daughter die in 

circumstances in which the order of deaths is 
uncertain. Section 9 says that the daughter fails to 
survive her father, but her children cannot inherit 
under section 6 because the daughter did not die 
before the date of vesting. A similar point arises in 
sections 5, 6 and 11 of the 1964 act, which rely on 
the primary beneficiary predeceasing. 

The amendments in group 1 replace the 
references to “predeceased” in those sections with 
“failed to survive” so that all the provisions in the 
bill and the 1964 act are in line with, and get the 
benefit of, the new survivorship provision in 
section 9 of the bill. Direct descendants of a child 
will therefore be able to take the child’s share of 
an estate should the child and the parent die in a 
common calamity. 

TrustBar gave written evidence on the matter to 
the Delegated Powers and Law Reform 
Committee without the benefit of sight of the 
amendments. I hope that it is reassured by the 
focus in the amendments on the terminology that 
is used in survivorship provisions. 

I move amendment 1. 

Amendment 1 agreed to. 

Before section 18 

The Deputy Presiding Officer: Group 2 is on 
executors. Amendment 2, in the name of the 
minister, is grouped with amendments 3 to 5, 5A, 
5B, 6 and 8. 

Paul Wheelhouse: Currently, all executors 
dative except spouses whose prior rights exhaust 
an estate are required to find caution. An executor 
dative is usually appointed by the court because 
there is no will for the administration of an estate. 
The Scottish Law Commission recommended that 
the statutory requirement on executors dative to 
obtain a bond of caution should be abolished. A 
bond of caution is an insurance policy that protects 
the beneficiaries and creditors from loss caused 
by maladministration, negligence or fraud. The 
SLC made that recommendation on the basis of 
the financial and administrative burdens that are 
created and the difficulties that exist in obtaining 
bonds of caution, the cost, the limited number of 
providers, delays in issuing caution and the 
conditions that providers sometimes attach to the 
bond. 

We consulted on the abolition of bonds of 
caution along with the other provisions in the bill. 
There was support for their abolition, but it was 
clear that, at the least, alternative safeguards 
would be needed in some circumstances, so we 
said that we would not abolish bonds of caution 
without further consultation on such safeguards. 
The bill therefore did not include any provision on 
bonds of caution. 
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However, since that decision was made, Zurich 
Insurance—one of the two institutional providers of 
caution—has said that it will, from 1 February 
2016, stop issuing bonds of caution to executors. 
The only provider of caution is RSA Insurance 
Group, which requires that a solicitor be appointed 
in each case; Zurich does not. That will impact 
adversely on estates that could be wound up 
without the involvement of a solicitor. In particular, 
under section 3 of the Intestates Widows and 
Children (Scotland) Act 1875 confirmation in 
uncontentious small estates—currently under 
£36,000—can be applied for under a simplified 
procedure in which the sheriff clerk prepares the 
inventory and takes the oath. That supported 
process means that an executor dative does not 
have to engage a solicitor unless he or she wishes 
to do so, which means that the estate does not 
have to bear legal costs. 

In order to minimise the impact of the change in 
the caution market with the attendant costs on 
uncontentious small estates, amendment 2 will 
amend the Intestates Widows and Children 
(Scotland) Act 1875 and the Confirmation of 
Executors (Scotland) Act 1823 to remove the 
requirement for executors dative in those estates 
to find caution. The amendment expressly 
provides that it will apply to on-going applications 
that have not been determined by the time the 
change comes into force. 

I turn to amendment 3. Section 2 of the 
Confirmation of Executors (Scotland) Act 1823 
requires caution to be found in all cases except 
where there is an executor nominate or the 
executor dative is the intestate’s spouse and has 
right, by virtue of sections 8 and 9(2) of the 
Succession (Scotland) Act 1964, to the whole 
estate. Civil partners have the same rights under 
the 1964 act but are still required to find caution. 

Amendment 3 will extend the spousal exemption 
to civil partners whose prior rights under sections 
8 and 9(2) of the Succession (Scotland) Act 1964 
exhaust the whole estate. 

Amendment 3 also provides powers to Scottish 
ministers to modify section 2 of the Confirmation of 
Executors (Scotland) Act 1823 to add to the cases 
in which caution is not required to be found. 

Having only one provider of caution is 
undesirable, and although the remaining provider 
has given us assurances that it has no intention of 
withdrawing from the market, we are not able to 
say what business decisions that remaining 
provider may make in the future. Therefore, we 
need a solution to deal with the possibility of the 
remaining provider withdrawing, otherwise we will 
be in the position in which a bond of caution is 
required as a matter of law before confirmation 
can be granted but there is no ability to obtain it. 
Given that uncertainty, we need to be able to deal 

with a range of potential matters. Amendment 4 
therefore provides a power for Scottish ministers 
to abolish the requirement for caution altogether. 

I turn to amendments 5, 5A and 5B. In the light 
of that uncertainty, and in order to ensure that we 
can deal with the fullest range of situations in the 
most appropriate way, including the issues that 
were raised in the consultation about the need for 
safeguards, amendment 5 will provide broad 
powers for ministers to be able to make 
regulations setting out conditions that must be met 
before courts may appoint an executor dative. The 
conditions might include the court’s being satisfied 
that the person is suitable for appointment, or that 
the court be provided with particular information 
about the person seeking appointment, or the 
estate.  

The regulations may apply to all executor dative 
appointments or to particular types of executors 
dative. If the regulations make provision that 
requires the court to determine the suitability of an 
executor dative, the regulations may set out 
factors or information that the courts should have 
regard to in determining if the person is suitable 
for appointment; they may require that the court 
should be satisfied that the individual is suitable if 
certain conditions are met; or they may allow or 
require the court to impose its own conditions, 
which must be satisfied before a person is suitable 
for appointment. To provide further flexibility, the 
regulations may make different provision for 
different executor datives. 

I would like to acknowledge the helpful 
suggestions that were made by Eilidh Scobbie at 
this week’s Delegated Powers and Law Reform 
Committee evidence session. We have taken on 
board her comment in relation to amendment 5, as 
set out in manuscript amendments 5A and 5B, 
which are intended to make clearer the intention of 
the provision. 

Amendment 6 provides that regulations made in 
exercise of the powers under amendments 3, 4 
and 5 
“may include ... supplementary, incidental, consequential, 
transitional, transitory or saving provision“ 

as required and will be subject to affirmative 
procedure. The regulations may also modify 
enactments. Where regulations are made to 
abolish the requirement for caution, they may 
modify the act resulting from this bill. For example, 
if the requirement for caution was abolished 
completely, the power to make exceptions would 
no longer be necessary and would be repealed. 

Amendment 8 provides that amendments 2 to 6 
will come into force on the day after royal assent in 
order to minimise any delays in confirmation that 
might be caused by Zurich Insurance’s withdrawal. 
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By virtue of the specific wording in amendment 
2, the abolition of the requirement of caution will 
apply in relation to any applications under the 
proceeding applying to small intestate estates that 
have not been determined before the amendments 
come into force. The Scottish Courts and 
Tribunals Service has assured us that the small 
gap between the withdrawal of Zurich Insurance 
and the coming into force of the amendments can 
be managed by it administratively. 

We did, of course, look at a number of 
alternatives, ranging from doing nothing to making 
wholesale changes with regard to bonds of 
caution, but for the reasons that I have already 
outlined the former option would not have been 
acceptable, and complete reform would have been 
neither practicable nor possible, given the many 
issues that were raised in response to our first 
consultation that have yet to be addressed with 
the benefit of our second consultation. Nor would 
emergency legislation have been an ideal option, 
given that the amendments lie within the scope of 
the bill. 

In considering the evidence, the committee 
asked whether we had considered a state-funded 
alternative to bonds of caution that are provided by 
insurers and pointed to the possible model of the 
guarantee that is provided by the keeper of the 
registers of Scotland. When registering an 
application, the keeper will warrant to the applicant 
that the title sheet is accurate and might be liable 
to pay compensation to the applicant if the title 
sheet is inaccurate and the inaccuracy is rectified. 
That state guarantee of title was continued under 
the Land Registration etc (Scotland) Act 2012. 
Registers of Scotland operates as a trading fund 
and is entirely self-funded, which ensures flexibility 
in managing its income and expenditure. Given 
the funding position and the keeper’s involvement 
in the registration process, we do not think that the 
model could translate into protecting beneficiaries 
and creditors from maladministration by an 
executor. A key difference with the keeper’s 
guarantee is that the applicant for registration is 
compensated, not a third party relying on the 
register. 

Overall, therefore, I do not believe that such a 
solution is desirable. Apart from the existing legal 
impediment, there would, in any case, be many 
considerations with regard to budget and potential 
state-aid tests that would need to be resolved. 

I move amendment 2. 

Nigel Don (Angus North and Mearns) (SNP): 
It is strange for the convener of the Delegated 
Powers and Law Reform Committee to get on his 
hind legs for a stage 3 debate, but I want to talk 
briefly about the processes that were used to 
examine the amendments, because I think that 
they are instructive. 

As the minister has made clear, the matter has 
come upon us rather suddenly. Just over a week 
ago, on Tuesday 19 January, officials briefed us 
on the need to look at the amendments; at that 
point, my committee decided that it would like to 
take evidence on the proposals, so I am grateful to 
the clerks—who should be mentioned in 
dispatches—for the speed with which they 
managed to put together the panel of witnesses 
who addressed us on Tuesday 26 January. 

The minister has already referred to Eilidh 
Scobbie, who is a partner in Burnett & Reid LLP, 
and we also heard from Dr Dot Reid from the 
University of Glasgow and from John Kerrigan, 
who is a partner in Morisons Solicitors LLP, who 
represented the Law Society of Scotland. They 
gave us a fascinating insight into how they see the 
issue and provided us with a great deal of 
reassurance. However, they also raised one or 
two questions that I am grateful to the minister for 
answering—he has just addressed several of the 
points that were highlighted—and, as he pointed 
out, Eilidh Scobbie suggested a couple of 
amendments that have been lodged as 
amendments 5A and 5B. I am grateful to the 
Presiding Officer for accepting the amendments in 
manuscript form. 

I say all this simply to demonstrate that 
Parliament is capable of being very swift on its feet 
when it is forced to be. I am grateful to everyone 
involved, particularly the witnesses who came 
across Scotland to give evidence, and for the 
forbearance of my clerks and my committee in 
ensuring that we got a great deal of reassurance 
about the proposals that are before Parliament this 
afternoon. 

John Scott (Ayr) (Con): I, too, welcome the 
amendments, which were precipitated by the 
insurance company Zurich’s withdrawal from 
providing bonds of caution. I also welcome the 
minister’s comments, some of which, as Mr Don 
has already made clear, address the outstanding 
questions that were left hanging in the air after our 
committee met on Tuesday. 

We think that the Government did the correct 
thing in lodging the amendments, and we as a 
committee were reassured when our expert 
witnesses agreed. We are also aware of the very 
tight timescale that the taking of evidence and the 
drafting of amendments have been compressed 
into, and we know that, should the amendments 
have any unforeseen consequences or turn out to 
be deficient in some way, they can be looked at in 
the next succession bill, which we hope will be 
introduced in the next parliamentary session. 

Stewart Stevenson (Banffshire and Buchan 
Coast) (SNP): There appear to be three ways of 
dealing with wills: first, there is an executor or 
executrix nominate, who is decided by the person 
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making the will. Secondly, there is an executor or 
executrix dative in cases in which an executor has 
to be appointed. Thirdly—this applies in the 
overwhelming number of cases where there is no 
confirmation whatever—there is an informal 
winding up of the estate itself. 

The issue that we are discussing with regard to 
this group of amendments relates to cases in 
which people die intestate or the executor who has 
been nominated by the person in question is not 
available and the court needs to appoint another. 

If one message comes out of the debate that I 
hope people will read, it is that this will not touch 
them at all if they make a will. I am not giving legal 
advice, but apparently a will can be as short as 10 
words: “I appoint X as executor. I leave everything 
to Y.” It is not difficult to do. Please, everyone: get 
a bit of paper, write it down and make sure 
somebody has that bit of paper. Then, none of this 
complication will touch what happens after you 
die. 

I am happy to support the minister’s proposal. 

14:45 
Amendment 2 agreed to. 

Amendments 3 and 4 moved—[Paul 
Wheelhouse]—and agreed to. 

Amendment 5 moved—[Paul Wheelhouse]. 

Amendments 5A and 5B moved—[Paul 
Wheelhouse]—and agreed to. 

Amendment 5, as amended, agreed to. 

Amendment 6 moved—[Paul Wheelhouse]—
and agreed to. 

Section 24—Consequential provision 

Amendment 7 moved—[Paul Wheelhouse]—
and agreed to. 

Section 26—Commencement 

Amendment 8 moved—[Paul Wheelhouse]—
and agreed to. 

Schedule—Repeals 

Amendments 9 and 10 moved—[Paul 
Wheelhouse]—and agreed to. 

Succession (Scotland) Bill 

The Deputy Presiding Officer (Elaine Smith): 
The next item of business is a debate on motion 
S4M-15440, in the name of Paul Wheelhouse, on 
the Succession (Scotland) Bill. 

Before I invite the minister to open the debate, I 
call the Cabinet Secretary for Justice, Michael 
Matheson, to signify Crown consent to the bill. 

The Cabinet Secretary for Justice (Michael 
Matheson): For the purposes of rule 9.11 of the 
standing orders, I advise the Parliament that Her 
Majesty, having been informed of the purport of 
the Succession (Scotland) Bill, has consented to 
place her prerogative and interests, in so far as 
they are affected by the bill, at the disposal of the 
Parliament for the purposes of the bill. 

The Deputy Presiding Officer: Thank you, 
cabinet secretary. That means that we now begin 
the debate. 

14:47 
The Minister for Community Safety and 

Legal Affairs (Paul Wheelhouse): It gives me 
great pleasure to open this stage 3 debate on the 
Succession (Scotland) Bill and to invite members 
to agree to pass the bill this evening. 

At the outset, I thank the members of the 
Delegated Powers and Law Reform Committee for 
their hard work and careful scrutiny of what is 
essentially a technical bill—they have been a great 
credit to the Parliament. I thank MSPs for their 
comments on the bill during its passage through 
the Parliament, and I thank the organisations and 
individuals who provided oral and written evidence 
to the committee. Like Nigel Don, I am grateful to 
the clerks to the DPLR Committee for their 
support.  

In particular, I thank the Law Society of Scotland 
and the trusts, fiduciaries and executries bar 
group—TrustBar—who have been generous in 
giving of their time and expertise as we have 
developed the legislative proposals. I thank all the 
witnesses who have supported the process. 

Of course, I also wish to thank the Scottish Law 
Commission for its unstinting patience as we 
sought its advice on recommendations that it 
published more than six years ago. That point is 
not lost on me, nor is it lost on my colleagues 
throughout the chamber. The commission’s advice 
and views have been invaluable. 

I said that the bill was essentially technical, and 
it is, but it became clear through the scrutiny 
process that its provisions have the potential to 
impact on any one of us at an especially 
vulnerable time in our lives. Ensuring that the bill 
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fulfils the policy aims of making the law on 
succession fairer, clearer and more consistent is 
therefore especially important. These are, after all, 
the first significant amendments to the law of 
succession in more than 50 years. 

As I indicated during the stage 1 debate, the bill 
has its origins in the Scottish Law Commission’s 
“Report on Succession”, which was published in 
2009. This is the second bill to be considered as 
part of the SLC bill procedure. I take the 
opportunity to place on record once more my view 
that the process that is in place to scrutinise these 
bills is clearly effective in doing the important job 
of getting good law reform into statute. We can 
have confidence in that process as we go forward. 

The Succession (Scotland) Bill has been 
welcomed by the profession, and it will make a 
number of important improvements to the law. 

Currently, if a will makes provision for a spouse 
or civil partner, that remains valid even after the 
breakdown of the relationship, whether by divorce, 
dissolution or annulment. For many people, that is 
an unexpected outcome, and it could lead to 
undesirable consequences. The bill reverses that 
aspect of the law.  

There is currently no way for a person to seek 
rectification of a will to enable it to be corrected if it 
does not accurately express the testator’s 
instructions. That deficiency in the law was 
highlighted by a case in the Supreme Court, 
Marley v Rawlings and Another, where Mr and Mrs 
Rawlings signed mirror wills leaving everything to 
each other, but if the other had already died, the 
entire estate was left to Mr Marley, who was not 
related to them but whom they treated as their 
son. However due to a clerical error, Mr Rawlings 
signed the will prepared for Mrs Rawlings and vice 
versa. The sons of Mr and Mrs Rawlings 
challenged the validity of the will on the basis that 
they would inherit under the laws of intestacy. The 
Supreme Court decided that Mr Rawlings’s will 
should be rectified, but as that was an English 
case there was uncertainty about what decision 
the Scottish courts would have reached. The bill 
will address that issue.  

Similarly, an individual might not expect that if 
they make a new will and then change their mind 
and cancel it, any earlier will revives and dictates 
how their estate will be distributed. Again, that is 
unlikely to be what they intended. The bill will 
reverse that position so that an earlier will is not 
revived by the revocation of a later will. That does 
not prevent the individual from reviving the earlier 
will by other means, such as by re-executing it or 
making a new will in the same terms. The only 
exception is when there is express provision to the 
effect that an earlier will is revived, as then it will 
be clear that that is the individual’s intention.  

The opportunity has also been taken to close a 
number of jurisdictional gaps to ensure that 
Scottish courts have jurisdiction where the 
applicable law is Scots law.  

We touched on some of the issues around how 
survivorship should operate in Scotland when we 
debated the stage 3 amendments. Although 
common calamities are not everyday occurrences, 
we need to have clarity and certainty in the law 
where there is uncertainty as to the order of death. 
The bill achieves that clarity.  

The bill also sweeps away some very old 
legislation, through the repeal of the Parricide Act 
1594 and reform of the law relating to forfeiture. 
The notorious Dr Crippen was found guilty of 
murdering his wife Cora. He inherited from his wife 
and as he sat in jail awaiting his fate of hanging he 
wrote a will leaving his estate to his mistress. 
However, the judge said that 
“it is clear that the law is that no person can obtain or 
enforce any right resulting to him from his own crime”, 

and Dr Crippen was thus subject to the law of 
forfeiture. Forfeiture is where an individual loses 
their right to inherit because they have unlawfully 
killed their benefactor. At the moment, although 
such an individual would lose any rights to inherit, 
the way in which they are treated in the eyes of 
the law also dictates how any inheritance would be 
distributed to others. We have therefore made 
changes to ensure that the law is fairer and more 
consistent.  

The bill also reforms estate administration by 
putting in place protections for trustees and 
executors in certain circumstances and for 
persons acquiring title in good faith. It also reforms 
other matters, including the abolition of donatio 
mortis causa and the right to claim the expense of 
mournings.  

It will have been clear that the Scottish 
Government has listened carefully to the views of 
stakeholders and the committee, which is why at 
stage 2 we made a number of changes to the bill.  

In succession law, someone must survive to 
inherit; equally, sometimes, for another person to 
inherit, it must be clear that the person on whom 
their inheritance is conditional has died before the 
testator. Failure to survive does not necessarily 
mean that a person can be regarded as dying 
before another person. A person who fails to 
survive the testator may have died at the same 
time as them. At stage 2, we made a number of 
changes to ensure that, where needed to achieve 
the policy objectives, it is clear that a person died 
before another person. Earlier today, we made 
some further small but related amendments to 
ensure that there are no unintended 
consequences or surprising outcomes, and that 
the detail is unambiguous.  
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Earlier, we debated some unanticipated 
amendments to the bill that arose out of the 
business decision of one of the providers of bonds 
of caution to withdraw from the market. As Nigel 
Don said, we had a very short space of time in 
which to consider the impact of that decision and 
take action to try and mitigate its worst effects. I 
am very grateful to the Scottish Courts and 
Tribunals Service for highlighting the problem in 
the first place and for working with us to get the 
best possible remedy, given the many constraints 
that we were under. Once again, the Law Society 
of Scotland was able to offer its views under 
significant time pressures and to provide the 
necessary reassurances on the remedy.  

The committee also demonstrated its capacity to 
take quick evidence and arrive at a view. I very 
much appreciate the additional scrutiny that the 
evidence session provided and the input of the 
witnesses who attended the committee. It gives 
me even greater confidence going forward that the 
solution that we have provided for will address an 
immediate situation and give us the capacity to 
insulate against any further change that is beyond 
our control.  

We will turn again to the reform of bonds of 
caution as part of the wider and more fundamental 
reform of the law of succession, as John Scott 
indicated. I will continue to reflect on a number of 
the suggestions that were made at an earlier 
evidence session, which are more appropriate to 
our further consideration of bonds of caution. 

Voting for the Succession (Scotland) Bill today 
will ensure that an important area of the law is 
subject to long-overdue reform. It is an area with 
which, at some point—or indeed at various 
points—in our life, we will all come into contact in 
one way or another. It is therefore vitally important 
that the law meets expectations and is fit for 
purpose, and I believe that these reforms will 
achieve that aim. 

I move, 
That the Parliament agrees that the Succession 

(Scotland) Bill be passed. 

14:55 
Elaine Murray (Dumfriesshire) (Lab): During 

stage 2 consideration of amendments, the Minister 
for Community Safety and Legal Affairs said that 
he was glad to get away from the Justice 
Committee for a while. I suspect that fellow 
members of the Justice Committee will agree with 
me that we were pleased not to have the bill come 
before our committee along with all the other bills. 
We are grateful to the Delegated Powers and Law 
Reform Committee for doing the hard work on this 
very technical bill. 

The down side of the bill not having come 
before the Justice Committee is that, yet again, I 
am required to make an opening speech on a bill 
with which I have very little familiarity. Indeed, I 
would not care to try to pass an exam on the set of 
amendments that we have just discussed. If they 
had been discussed in Latin, I would probably be 
just about as well educated as to their effect. 

The bill deals with issues that are of importance 
to the majority of people: namely, wills and 
inheritance. I note that, at stage 2, the minister 
lodged a number of amendments to clarify some 
of the issues that were raised at stage 1, and he 
has done the same at stage 3. As has been said, 
the bill is based on a draft bill that was produced 
by the Scottish Law Commission, but it does not 
include all the provisions of that draft bill. The 
other provisions in the draft bill will undergo further 
consultation—indeed, they may be out for 
consultation at present—with a view to further 
legislation being introduced in the next session of 
Parliament. I am sure that members are looking 
forward to that. 

The issue of guardianship has been addressed. 
The Law Society highlighted concerns about 
whether a will that appoints a person’s spouse or 
civil partner as a guardian of their stepchildren 
would continue to take effect if the relationship 
was terminated and the deceased had not made a 
subsequent arrangement. An amendment was 
necessary because the bill revokes a person’s 
existing will—as we have discussed—on divorce 
or dissolution of a civil partnership. If the bill were 
not amended, the former partner would not be 
able to become the child’s guardian even if the 
deceased would have wanted that arrangement to 
continue. 

The bill now also makes it clear that the 
revocation of a will does not apply where the 
testator died prior to the annulment of the 
marriage or civil partnership taking place. That is a 
bit of a technical issue, but there could be the odd 
occasion on which someone dies before the 
process is complete. 

The Law Society of Scotland stated in its written 
evidence that section 1 should apply when 
“the testator either died domiciled in Scotland or has 
heritable property in Scotland.” 

The bill originally applied to persons who were 
permanently resident in Scotland when they died, 
and the committee received a variety of responses 
on that section at stage 1. At that stage, the 
committee agreed with the Government’s 
approach. However, both the committee and the 
Government were persuaded by the Law Society’s 
arguments. The minister explained to the 
committee that succession to immoveable estate 
is governed by lex situs, or where the property is 
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situated. Succession to moveable property 
depends on where the deceased was domiciled at 
the time of their death. The bill has therefore been 
amended so that section 1 applies when the 
testator was not domiciled in Scotland but owned 
heritable property here. 

The bill enables the courts to rectify a will after 
the death of a testator so that “simple and 
obvious” errors can be corrected, with the proviso 
that someone other than the testator had prepared 
the will and the testator had issued instructions to 
that person. There was some discussion at stage 
1 of whether that should be extended to wills 
prepared by the testator—for example, 
handwritten wills or wills that are produced using 
an online template. The committee and the 
minister quite correctly resisted those arguments. 
The Scottish Law Commission draft bill, on which 
this bill is based, would have enabled a sheriff in 
the sheriffdom where the will was confirmed to 
consider an application for rectification. That 
provision was not included in the bill as 
introduced, and amendment at stage 2 has 
corrected that inadvertent omission. 

The bill puts into statute the common-law 
provision that, when a beneficiary pre-deceases 
the testator, the beneficiary’s direct descendants 
should inherit. The policy intention has been 
clarified by amendment at stage 2, and the bill 
now also enables a testator to identify a 
beneficiary by category, such as their relationship 
to the testator, as well as by name. That was a 
committee recommendation at stage 1. 

The bill addresses the situation in which two 
people who are each other’s beneficiaries die at 
the same time or it is unclear which person died 
first. If they had been in a legal partnership as 
spouses or civil partners, the Succession 
(Scotland) Act 1964 presumes that neither 
survived and therefore both partners’ subsequent 
beneficiaries will inherit. However, if the two 
people were not involved in a legal partnership, 
the law as it stands at present assumes that the 
younger person survived the older person and 
therefore only the younger person’s beneficiaries 
will inherit. 

The bill, however, did not originally address the 
issue of a common calamity—again, there has 
been some discussion of that at stage 3—where 
an entire family dies in an accident and there are 
no surviving beneficiaries, in which case the estate 
would go to the Crown rather than to any surviving 
relatives. Clarifying that situation is complex, but 
amendments at stages 2 and 3 have set out 
conditions in which property may transfer to one 
member of the group, depending on the order of 
death. 

The bill sets in statute the forfeiture rule, which 
precludes a person who has unlawfully killed 

another from benefiting from the result—indeed, 
the minister illustrated that for us earlier with the 
example of Crippen. In such cases, the person 
who has forfeited their rights to the estate by an 
unlawful killing will be considered, for the purposes 
of inheritance law, to have failed to survive the 
testator. A stage 2 amendment clarified that 
forfeiture included legal and prior rights. I will take 
that as read, because I am quite uncertain as to 
what it means, although I am sure that it is 
probably a good thing. 

The bill also abolishes the donatio mortis causa 
as a legal entity. Again, I had never heard of it. As 
it stands, a person can make a gift to another in 
the anticipation that they are going to die, but if 
they do not die, the gift can be returned to them. 
The donor can also change their mind and ask for 
it back and, if the recipient dies first, the gift is 
returned to the donor rather than given to the 
recipient’s beneficiaries. That seems a rather 
curious sort of gift, and one wonders how the 
donatio mortis causa process ever arose in the 
first place. However, the bill abolishes it as a legal 
entity. Gifts can still be made on that basis, but 
they do not require to be made in anticipation of 
death. As I said, it seems curious that somebody 
who thinks that they are going to die would make a 
gift, but then decide that they wanted it back just 
because they did not die. 

As I said, the bill is very technical. I am sure that 
it will be of great benefit to the future 
understanding of inheritance law, and that we all 
look forward to whatever comes forward in the 
next session of Parliament that will build on the 
bill’s provisions. 

The Deputy Presiding Officer: I call John 
Scott—four minutes, please. 

15:01 
John Scott (Ayr) (Con): I welcome today’s 

stage 3 proceedings on the Succession (Scotland) 
Bill. As the bill completes its parliamentary 
passage this afternoon, I would once again like to 
thank the witnesses and stakeholders who have 
helped to inform the legislative process thus far, 
as well as the Scottish Law Commission for the 
considerable work that it has undertaken to see 
these reforms through to completion. I would also 
like to thank our DPLR Committee clerks and our 
legal advisers, who have worked above and 
beyond the call of duty. 

I pay particular tribute to the witnesses who 
gave evidence for the second time to the DPLR 
Committee on the Scottish Government’s 
amendments on bonds of caution at very short 
notice this week. As members will be aware, that 
was an unusual step, and it broke new ground for 
the committee, if not for the Parliament.  
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Previously, the Scottish Government had 
decided to exclude bonds of caution from the 
scope of the bill, despite their abolition being one 
of the Scottish Law Commission's 
recommendations in its 2009 report, on which 
many of the bill’s provisions are based. The 
Scottish Government took that decision primarily 
because there was a lack of consensus 
surrounding the nature of the safeguards that 
would be required in the event of abolition. The 
prospect of having a second piece of legislation on 
succession law meant that there would be a 
suitable vehicle to implement any changes in the 
area of bonds of caution at a later date, allowing 
more time for inquiry and consultation on 
satisfactory safeguards. However, the Scottish 
Government’s hand was forced by recent 
developments, when Zurich Insurance, one of the 
two insurance providers of bonds of caution, 
announced that it will withdraw from the market 
from 1 February 2016, leaving Royal Sun Alliance 
as the sole provider, as the minister indicated. 

The key issue is that Royal Sun Alliance makes 
the provision of a bond of caution conditional on a 
solicitor being appointed to administer the estate, 
whereas Zurich did not. That condition has cost 
implications for small estates with a gross value of 
less than £36,000, which currently benefit from the 
simplified small estate procedure. As we know, the 
Scottish Government introduced amendments at 
stage 3 to mitigate the effects of the recent 
changes in the market.  

I was keen to explore the implications of those 
changes with witnesses earlier this week at 
committee. Evidence from all our witnesses 
indicated that the Scottish Government’s course of 
action in response to the withdrawal of Zurich, 
although a quick fix, is both proportionate and fair. 
Based on the evidence that we heard, it seems 
that that course of action is the correct one, 
particularly given the glacial pace at which 
legislation on succession law has been introduced 
and the uncertainties generated in the immediate 
future by the forthcoming election. 

I echo the view of the convener of the DPLR 
Committee, Nigel Don, who said that the 
measures are 
“not retrospective but transitional, because we are doing it 
now for the future, but only until we get to the next gate.”—
[Official Report, Delegated Powers and Law Reform 
Committee, 26 January 2016; c 44.]  

In such circumstances, it is incumbent on the 
successor DPLR Committee and the Parliament to 
undertake robust scrutiny of what can reasonably 
be described as stop-gap measures over the 
coming months and years as a clearer picture of 
the situation on the ground emerges. On that 
basis, we in the Scottish Conservative Party were 
content to support the amendments. 

From the outset, the DPLR Committee’s scrutiny 
of the bill was collaborative and consensus driven. 
From a policy perspective, the majority of the bill’s 
provisions are non-contentious, and the legal 
profession has been strongly supportive of reform, 
particularly given that the Scottish Law 
Commission’s first report on succession law, on 
which the 2009 report was based, was published 
in 1990—almost three decades ago. I am 
therefore pleased that many of the SLC’s 
recommendations, which are broadly technical in 
nature, are being placed on a statutory footing, 
and I confirm that the Scottish Conservatives will 
support the bill at decision time. 

The Deputy Presiding Officer: That was 
perfectly timed. 

15:06 
Stewart Stevenson (Banffshire and Buchan 

Coast) (SNP): I am glad that extending the 
Delegated Powers and Law Reform Committee’s 
remit has created additional parliamentary 
capacity for dealing with bills that come from the 
Scottish Law Commission. By their nature, SLC 
bills address matters on which the SLC has 
established that there is broad agreement on 
remedies for errors or omissions or updating 
existing legislation. 

Our taking of evidence and our discussions on 
the Succession (Scotland) Bill have been 
interesting and informative, for me at least. Given 
that we will all die, I am sure that the bill will 
ultimately touch us all in the disposal of our assets 
or debts. Even those who have no assets and no 
debts cannot be assured that they will escape the 
bill’s provisions. 

The complexity of and lack of agreement on 
some succession issues are the reasons why a 
future Government will have to grasp the nettle of 
a much more wide-ranging restatement and 
reform. If Elaine Murray is in Parliament in the next 
session and is again a member of the Justice 
Committee to do that, I am sure that she can look 
forward to that pleasure. 

Personal circumstances illustrate things for me. 
My great-grandfather wrote his will—it was 
handwritten—in a mere 22 words. It said: 

“I David Berry do appoint my granddaughter Helen Mary 
Berry McGregor my executor and bequeath to her my 
whole means and estate”. 

Wills can be that simple. The only trouble was 
that, when he wrote his will, my mother—his 
granddaughter—whom he named, was one, and 
when he died, she was three. Therefore, she was 
not legally capable; she was legally incapable. 
However, the process meant that her father, who 
was administrator in law, became the executor 
dative to replace my mother, who had been the 
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executor nominate. He was appointed. Things can 
be done in that particular way. 

I have been touched by the winding up of 
estates in another way. Just over 10 years ago, a 
relative’s small estate had to be wound up. No 
house was owned; there were simply some 
moveable effects. She had written a little will that 
said that her two daughters were equally to 
receive the proceeds. That was simply done 
informally and there was no confirmation. 

Through the passage of the bill, I can say that I 
will have apparently become, and will remain, a 
vicious intromitter. That means that, because we 
did not go through the formal process, I will remain 
liable for the rest of my natural life for any errors 
that I committed in winding up that little estate and 
not getting confirmation. The vast majority of small 
estates are dealt with on that basis. That illustrates 
some things that may be engaged the next time 
we look at this very complex area. 

I am delighted that we are getting rid of the 
Parricide Act 1594, which is quite specific—it 
refers to fathers and sons. We have invented the 
legal fiction in the courts that, if someone is 
responsible for the death of the person from whom 
they will inherit, they are deemed—not 
withstanding that they are still breathing and 
consuming food, and so on and so forth—to have 
become legally dead before the person for whose 
death they were responsible. That works in proper 
terms, but it is a bit cack-handed, so it is a good 
idea to do something about it. 

The Deputy Presiding Officer: You really must 
close, please. 

Stewart Stevenson: We had a huge and 
interesting discussion about common calamities 
and sequencing of death. The important thing is 
that we worked out a way in which we can be 
certain that we are uncertain, in which case the 
rules of uncertainty can be applied—but of course, 
only when we are certain that we are uncertain. 

The Deputy Presiding Officer: I must ask 
members to keep tightly to their four minutes. 

15:10 
Margaret McDougall (West Scotland) (Lab): I 

thank Stewart Stevenson for his speech, which as 
usual was educational. 

As the minister said, the Succession (Scotland) 
Bill is mainly technical. As we have heard, it is part 
of the wider-ranging reforms that are to be made 
during the next parliamentary session. In effect, 
the bill is an exercise in tidying parts of the law in 
advance of further consultation and policy reform. 
However, in its evidence to the committee at stage 
1, the Scottish Law Commission said that the bill’s 
description as technical 

“should not in any way be seen as diminishing the 
importance or effect of the Bill’s provisions. Indeed for 
those who find themselves in situations to which the Bill’s 
provisions apply, they are likely to be highly important.” 

The changes that are being made are to be 
welcomed, as they both modernise the laws of 
succession and bring us more in line with England. 
I have often found it odd that, even after the 
breakdown of a relationship, the spouse—if they 
are mentioned in the will—is entitled to assets. 
The bill alters that so that, in the event of a 
divorce, dissolution or annulment, the favourable 
status of a former spouse is revoked, unless 
otherwise stated by the testator. The same will 
now be true if the former spouse was appointed 
the guardian of the child. That shift means that 
Scotland and England now have broadly similar 
positions on the issue, which is to be welcomed. 

The changes to survivorship in the event of 
common calamities are sensible. Currently, the 
rules state that in the event of spouses dying close 
to each other in time, the younger spouse is 
presumed to have survived the elder. Section 9 of 
the bill changes that so that, when two people die 
in such circumstances, neither is to be treated as 
having survived the other. In terms of fatal car 
crashes and other such events, those changes 
make sense. 

I seek clarity on section 6, which makes 
provision to deal with the situation when a 
deceased person’s first choice of beneficiary in a 
will has died before them and the will makes no 
provision for what should happen in that situation. 
The rule had been unclear about nieces and 
nephews, but that was tidied up and the rule was 
narrowed to include the testator’s direct 
descendants only. However, I am unclear about 
what that means when there are no direct 
descendants or when the direct descendants have 
passed away before the will has been actioned. 
Will assets be passed to nieces and nephews in 
the event of there being no direct descendants, 
unless otherwise stated in the will? 

I am happy to support the bill. The changes that 
it makes are sensible and provide a much-needed 
update to succession law. The changes attempt to 
deal with some of the more confusing elements of 
that law. On the whole, the bill is a technical but 
important piece of legislation, and I look forward to 
seeing what role it will play in the wider-ranging 
policy reform that is forthcoming. 

The Deputy Presiding Officer: We will have a 
brief contribution from John Mason. 

15:14 
John Mason (Glasgow Shettleston) (SNP): 

Because the bill was a Scottish Law Commission 
bill, and because it was being dealt with by the 
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Delegated Powers and Law Reform Committee, 
we know that it did not contain anything that was 
considered controversial. That is why we are 
having such a friendly and civilised debate this 
afternoon. 

However, it has to be said that the committee 
received fairly strong legal opinion on each side of 
some of the points in the bill. For example, as 
Elaine Murray said, section 1 provides that the 
section will take effect if the testator “dies 
domiciled in Scotland.” There was respected legal 
opinion to support such an approach, but there 
was also respected legal opinion to support a 
change that would make section 1 apply as long 
as the testator was domiciled in Scotland when the 
marriage or civil partnership ended. That raised 
the question whether the matter should be 
considered under matrimonial law or succession 
law. 

That is just one example of the kind of debate 
that we had in the committee. Other subjects that 
the committee considered included forfeiture and 
questions to do with the Forfeiture Act 1982, which 
will need to be considered again. It is to be hoped 
that more serious potential changes can be 
examined in a further succession bill before too 
long. 

I was pretty uneasy when I heard about the 
stage 3 amendments on caution. Other topics in 
the bill had been consulted on to death, but that 
issue seemed to appear out of nowhere. However, 
we took evidence on Tuesday—like other 
members, I thank the people who gave us 
evidence and support—and I was greatly 
reassured. The concept of abolishing caution had 
been consulted and widely agreed on at an earlier 
stage, and it was largely on practical grounds that 
the matter had not been included in the bill, as the 
minister said. The added urgency as a result of 
one of the two providers of bonds withdrawing 
from the market meant that it was sensible to deal 
with the matter now, and I am happy to support 
the amended bill. 

However, I think that the committee would 
stress that the lodging of amendments on 
completely new topics at stage 3 should not 
become a regular approach to legislation. I think 
that the Government probably agrees with that. 

The DPLR Committee is very different from 
other committees. When members of the 
committee mention our membership to fellow 
MSPs, we tend to get either a sympathetic or a 
humorous response. I have to say that I have 
questioned whether the committee should exist. It 
has not been unusual to have a lengthy briefing for 
an hour or so, which is followed by a very short, 
formal 10-minute meeting. MSPs on the 
committee depend much more than members of 
other committees do on clerks and legal input, so 

we have to wonder whether MSPs add much 
value. 

In that context, I should say how much I and, I 
think, other members of the committee 
appreciated the input of clerks, advisers and 
witnesses on the bill. I do not like asking questions 
that I do not understand, and it was getting pretty 
close to that at times. Now that the committee has 
experience of dealing with three bills—the Legal 
Writings (Counterparts and Delivery) (Scotland) 
Bill, the Succession (Scotland) Bill and the 
Bankruptcy (Scotland) Bill, which is a 
consolidation bill—I am more convinced that we 
need it to exist, and I see no reason why its remit 
should not be further revised. 

Death happens to us all, but we tend not to talk 
about it. Many members of the public, perhaps 
including members of this Parliament, do not have 
a will. Therefore, although this is a technical area 
of law, it is also a practical one that affects many 
people. Any encouragement to people to have 
wills and otherwise prepare for their departure has 
to be welcome, as we said in our stage 1 report. 

I very much support the bill becoming law, and I 
hope that the Parliament will be able to do so 
unanimously. 

15:18 
John Scott: I thank members for a good—if 

controversial—debate. From the outset, the 
passage of the Succession (Scotland) Bill has 
been characterised by consensus and 
collaboration. That is testament to the DPLR 
Committee and its convivial but suitably robust 
approach to the responsibilities that fall within its 
remit. 

I pay tribute to the Minister for Community 
Safety and Legal Affairs and his officials, who 
listened to the committee’s recommendations at 
stage 1 and implemented them by way of 
amendments at stage 2, which received 
unanimous support from members. The minister 
also proactively liaised with the committee on the 
stage 3 amendments on bonds of caution, which 
were unexpected, albeit that the changes were 
clearly necessary in the light of recent 
developments in the insurance market. 

As I said in my opening speech, the bill is 
predominantly technical. However, as the Scottish 
Law Commission emphasised last year, such a 
description should not be thought to diminish the 
importance or effect of the bill’s provisions. For 
people who find themselves in the situations to 
which the provisions apply, the bill is likely to be 
highly important. Margaret McDougall said that, 
but the point is compelling and worthy of 
repetition. The bill might be relatively limited in 
scope, with a focus on technical matters rather 
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than substantive policy change, but it will have a 
significant impact on important areas of Scots law 
in implementing changes that relate to wills, 
survivorship and forfeiture, as well as protections 
for executors, trustees and buyers of property. 

Let us not forget that the reforms have been 
many years in the making. I am pleased that the 
changes that were made to the Delegated Powers 
and Law Reform Committee’s remit in 2013 to 
enable it to consider certain bills emanating from 
Scottish Law Commission reports, as mentioned 
by John Mason, have helped to expedite the 
placing of parts of the commission’s 2009 report 
on a statutory footing. Perhaps, in the future, that 
change to the committee’s remit will mean that 
some of the less contentious reforms that the 
Scottish Law Commission has proposed will be 
implemented expeditiously and timeously. 

In that vein, I commend the Scottish 
Government’s approach of undertaking two 
separate projects on succession law. Although 
both projects are based on the Scottish Law 
Commission’s 1990 and 2009 reports, such a 
legislative approach recommends itself well to 
areas of the law where there are technical and 
potentially controversial proposals. However, as 
we move forward, I urge the Scottish Government 
to consider how it intends to consolidate the 
provisions in the bill and any future legislation that 
might come before the Parliament. 

At stage 1, I referred to the comments of 
Professor Joseph Thomson, the lead 
commissioner on the succession project, who said 
at the publication of the 2009 report:  

“The aim is to simplify the law radically by providing rules 
which are easily understood and which at the same time 
reflect the nature of family structures in contemporary 
Scotland.” 

At stage 3, the test of the bill remains whether it 
achieves the radical simplification that was 
envisaged by the Scottish Law Commission. The 
Scottish Conservatives are satisfied that that is the 
case, and I reiterate my party’s support for the bill, 
which will be reflected at decision time. 

I will end on a cautionary note by saying, as 
others have done, that the last-minute changes to 
the existing rules on bonds of caution must be 
subject to post-legislative scrutiny. Although I am 
reassured that the stage 3 amendments give 
ministers a range of powers to future proof the 
arrangements against any further changes in the 
caution market, I seek further assurances from the 
minister that this is very much a live issue and that 
the Scottish Government will endeavour to monitor 
the developing situation and keep the Parliament 
suitably updated. 

15:22 
Graeme Pearson (South Scotland) (Lab): It is 

my pleasure to speak on behalf of Scottish Labour 
in support of the Government’s approach to the 
Succession (Scotland) Bill and the amendments 
that have been presented today. It is right that I 
should thank Nigel Don and the other members of 
the Delegated Powers and Law Reform 
Committee for the work that they have completed 
on behalf of this Parliament with such speed and 
such attention to detail. Indeed, as someone who 
is not on that committee, today’s debate helped 
me to understand some of the complexities that 
the committee dealt with and the reasons why 
certain elements were presented at the last 
minute. I now understand more clearly the 
approach that was taken. 

A number of speakers have talked about the 
technical nature of this piece of legislation. I am 
grateful to John Scott for saying that, although the 
bill has been described as technical, it is, 
nonetheless, vitally important, bearing in mind the 
impact that the issue has on people’s lives. When I 
first received the paperwork for the bill, the issues 
seemed arcane, distant and hardly relevant to 
day-to-day living. For that reason, I think that the 
Law Society and the Scottish Law Commission are 
to be complimented on the fact that they have 
maintained the pressure on the Government and 
this Parliament to deal with the bill. For six years, 
they have paid attention and waited patiently. 

I have dealt with a will in the past 18 months as 
an executor and—because I am an only child—as 
the person who benefited from it. It should have 
been a simple process that I should have been 
able to cope with easily. However, even though 
there was no conflict involved in the process, I 
found it anything but simple and easy to deal with. 
The extremely technical issues that were 
described this afternoon are vitally important when 
people are trying to deal with something that they 
do not want to deal with and are seeking guidance 
on how to deal with it fairly and with equity, 
particularly when competing interests are involved. 

We all know families that have been split 
irretrievably because of the way in which 
someone’s estate has been dealt with. The bill 
does the best that it can to avoid such splits in the 
future by offering direct guidance on the way in 
which wills and matters of succession should be 
dealt with. 

The approach that has been offered on the 
validity of wills following the breakdown of 
relationships through divorce, dissolution and 
annulment is absolutely vital, particularly given the 
complex lives that we now live and the kinds of 
relationships that we create. I therefore welcome 
the approach that the committee has endorsed 
and that we are debating today. 
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I also note that, like buses in the city, one bill 
comes along and, before we know it, we are 
suggesting that there should be a second bill. It is 
important that we have had something of a 
superficial examination, at speed, of many of the 
issues that have cropped up and that the 
committee has done its best, on behalf of the 
Parliament, to deliver. However, in the next 
session, we need to check that the delivered 
outcomes are what we wanted and that measures 
to achieve any additional outcomes are included in 
a bill to be introduced in that session. 

I will not go through the detail of the bill, as it 
has been rehearsed by other members with more 
clarity than I could bring, but I welcome the 
protection for trustees and executors, which has 
been commented on. I also think that the 
approach to succession forfeiture is much 
healthier than it was previously. 

I commend the committee’s approach and 
reassure the minister that we will support the bill 
when it comes to the vote. 

The Deputy Presiding Officer: I call the 
minister, Paul Wheelhouse, to wind up the debate. 
Minister, if you could do so in less than seven 
minutes, I would be most grateful. 

Christine Grahame (Midlothian South, 
Tweeddale and Lauderdale) (SNP): Oh, that 
would be wonderful. 

15:27 
Paul Wheelhouse: That request seems to have 

been met with great acclaim among the members 
sitting behind me, Presiding Officer. 

I thank all members who have spoken in the 
debate for their contributions and their interest in 
this important piece of legislation. It has been a 
short debate, but it has demonstrated the 
importance of the bill, not least in Graeme 
Pearson’s testimony of the fact that, in a 
distressing though simple scenario, the process 
should have been less stressful than it was. I very 
much take on board his point. 

I welcome the support that has been expressed 
for the reforms, and I am grateful for the time that 
members have taken to engage with what, at 
times, can be a technically complex area of the 
law of succession. Our earlier debate on the stage 
3 amendments perhaps gave a flavour of the 
careful consideration that has had to be given to 
the language and terminology in the bill. The bill 
has, undoubtedly, benefited from a willingness 
among stakeholders to participate fully in the 
development of the legislation. There has been 
little—if, indeed, any—disagreement about the 
need for these reforms, and the process quickly 
became one of ensuring that the provisions met 

the aims of the reforms. My first experience of the 
process for Scottish Law Commission bills was a 
very positive one, for which I thank the committee 
and all the stakeholders who participated. 

I mentioned earlier the helpful input that was 
received from professional representative bodies. 
For example, in its stage 1 report, the committee 
echoed the concern of TrustBar that section 9 had 
the potential to result in more estates falling to the 
Crown. We subsequently enjoyed a helpful 
exchange with TrustBar and we are confident that 
the amendments that we made to the bill at stage 
2 addressed that point, although not in the way 
that TrustBar suggested—indeed, we had some 
concerns about the practicalities of TrustBar’s 
proposed approach. Nonetheless, the opportunity 
to enter into an informed discussion with 
stakeholders about various issues undoubtedly 
enhanced our policy consideration and contributed 
positively to the formation of the final provisions. 

I also mentioned that this is the second bill to be 
considered under the Scottish Law Commission 
procedure. It is worth making the point that this bill 
is very different from the first—the Legal Writings 
(Counterparts and Delivery) (Scotland) Bill—
because the Scottish Law Commission’s report 
was much older and we needed to carry out our 
own consultation. Stage 2 for the Legal Writings 
(Counterparts and Delivery) (Scotland) Bill must 
have been one of the fastest on record, as there 
were no amendments, whereas this bill has had 
stage 2 and stage 3 amendments. 

I have been struck by the helpfulness of the 
Delegated Powers and Law Reform Committee, 
led by Nigel Don, whom I thank for the positive 
and constructive approach that he took to the 
committee’s meetings, which has been reflected in 
the comments of other committee members. I 
include in that Richard Baker, who has moved on 
from the Parliament—I thank him for his input. As 
others have said, the committee was prepared to 
rearrange its schedule to accommodate late 
provisions. Its responsiveness has greatly assisted 
the scrutiny process. 

I share the committee’s view that our laws need 
to be accessible to not just the legal profession, 
but the person in the street. Points were made in 
the evidence session this week about the need to 
give proper advice before people die, rather than 
just advise those who are affected by a death in 
the family. I have already given an undertaking to 
ensure that our guidance and websites are 
updated in user-friendly layspeak, and I reiterate 
that commitment today. 

The phrase “the devil is in the detail” is probably 
an overused idiom, but it is apt when talking about 
the bill. Most of us will have had some experience 
of being caught out by the details. Details are 
important and, in succession law, we have learned 
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that small differences in timings of deaths can 
make big and unexpected differences in the 
effects of death on an estate. The bill is therefore 
very important. 

Previously and today, John Scott has made a 
point about the benefits of consolidating the bill 
with any future bill on succession. I remain open to 
that possibility and I undertake that I—or, I should 
say, my successor—will give it full consideration at 
the relevant time. 

Much of what we have done in the bill amends 
the fallback position when a will does not make 
express provision about what will happen in a 
defined set of circumstances. One point that has 
struck me throughout the process and that will 
arise again in the consideration of any further 
reforms to this area of law is the importance of 
making a will. Stewart Stevenson made that point 
very clearly. I can understand why people shy 
away from that or put it off to another day but, as 
Stewart Stevenson said, a will can be quite a 
simple document. I am aware through letters that 
we receive at the Scottish Government of the 
misery and chaos that can follow when someone 
dies without a will. I hope that the debate on the 
bill has caused people to stop and think about 
their circumstances and to take whatever action 
they need to take. 

I am entirely sympathetic to the view that it was 
undesirable to have to deal at stage 3 with the 
changes on bonds of caution. I whole-heartedly 
welcome the committee’s decision to take 
evidence on that earlier this week. I reassure John 
Scott that we will use sparingly the fairly wide-
ranging additional powers that we have put in the 
bill. 

Stewart Stevenson: I simply note that the 
evidence that we took led to the manuscript 
amendments that the Presiding Officer accepted 
today. That shows the validity of the process that 
the committee undertook. 

The Deputy Presiding Officer: Minister, please 
note that the debate is now eating into the time of 
the next debate, so be as brief as possible. 

Paul Wheelhouse: Absolutely. 

I certainly agree with the sentiment that Stewart 
Stevenson expresses. I do not envisage such a 
situation occurring again, even on an irregular 
basis, in the context of the Scottish Law 
Commission bill procedure. 

Of course, the situation is not of our making, as I 
hope the debate has clarified. Given the concerns 
about the impact of Zurich’s decision, it would 
have been remiss of the Scottish Government not 
to act quickly and do what it could to try to remedy 
the position. I hope that committee members take 
comfort from their involvement in that. Doing 

nothing would have placed a new and unwelcome 
burden on small uncontentious estates and it 
would have left the market further exposed should 
Royal Sun Alliance at some point also withdraw. It 
would also have created a position where a legal 
requirement was incapable of being met, resulting 
in estates being incapable of being wound up. 

I will respond to a couple of points that 
colleagues have made in the debate. I assure 
John Scott that, if issues arose in relation to the 
change in bonds of caution, they could be 
addressed swiftly under the powers in the bill. 
There is no need to wait for a second bill to 
achieve that. Although there are plans for a 
second bill, we do not need to address that 
particular point through that route. I am grateful to 
Mr Scott for his kind remarks not just about me but 
particularly about my bill team, who have worked 
hard. I appreciate that sentiment. 

Margaret McDougall asked where the 
inheritance would go if there were no direct 
descendants. I point out that the bequest would 
fall and go into the residual estate, which is the 
estate that is available to a named residuary 
legatee or legatees, or would be devolved under 
the laws of intestacy. I am happy to put that on the 
record, and I hope that that clarifies the matter for 
individuals who are interested in it. 

The bill is a worthy one that will bring much-
needed reform. I urge members across the 
chamber to support the bill and pass it at stage 3. 
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Decision Time 

17:00 
The Presiding Officer (Tricia Marwick): There 

are three questions to be put as a result of today’s 
business. The first question is, that motion S4M-
15440, in the name of Paul Wheelhouse, on the 
Succession (Scotland) Bill, be agreed to. 

Motion agreed to, 

That the Parliament agrees that the Succession 
(Scotland) Bill be passed. 

The Presiding Officer: The Succession 
(Scotland) Bill is passed. [Applause.]  
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[AS PASSED] 
 

 

 

 

An Act of the Scottish Parliament to make provision about succession; to make provision about 

liferents; to amend the Trusts (Scotland) Act 1921; and for connected purposes. 

 
Testamentary documents and special destinations 

1 Effect of divorce, dissolution or annulment on will 

(1) This section applies where— 5 

(a) a person (“the testator”) by a will— 

(i) confers a benefit or power of appointment on a person, or 

(ii) appoints a person as a trustee or executor, 

(b) that person (“P”) is, or becomes, the testator’s spouse or civil partner, 

(c) the marriage or civil partnership is terminated, and 10 

(d) the testator then dies. 

(2) P is to be treated as having died before the testator for the purposes of the will except for 

the purposes of any appointment of P or another person as a guardian. 

(3) Subsection (2) does not apply if the will expressly provides that P is to— 

(a) have the benefit or power of appointment, or 15 

(b) be so appointed as a trustee or executor, 

even if the marriage or civil partnership is terminated. 

(4) For the purposes of this section, a marriage is terminated in the event of divorce or 

annulment and a civil partnership is terminated in the event of dissolution or annulment. 

(5) In this section, references to “divorce”, “dissolution” and “annulment” are to divorce, 20 

dissolution or annulment— 

(a) obtained from a court of civil jurisdiction in the United Kingdom, the Channel 

Islands or the Isle of Man, or 

(b) if not so obtained, the validity of which is recognised in Scotland. 

 

2 Effect of divorce, dissolution or annulment on special destination 25 

(1) This section applies where— 
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(a) property is held in the name of— 

(i) a person (“A”) and A’s spouse or civil partner (“B”) and the survivor of 

them, 

(ii) A, B and another person or other persons and the survivor or survivors of 

them, 5 

(iii) A with a special destination, on A’s death, in favour of B,  

(b) A and B’s marriage or civil partnership is terminated, and 

(c) A then dies. 

(2) In relation to the succession to the property mentioned in subsection (1)(a) on A’s death, 

B is to be treated as having died before A. 10 

(3) Subsection (2) does not apply if the document under which the property is held 

expressly provides that succession to the property is to be unaffected by A and B’s 

marriage or civil partnership being terminated.    

(4) If a person has in good faith and for value (whether by purchase or otherwise) acquired 

title to the property, that title is not to be challengeable on the ground that, by virtue of 15 

subsection (2), the property falls to A’s estate. 

(5) For the purposes of this section, a marriage is terminated in the event of divorce or 

annulment and a civil partnership is terminated in the event of dissolution or annulment. 

(6) In this section, references to “divorce”, “dissolution” and “annulment” are to divorce, 

dissolution or annulment— 20 

(a) obtained from a court of civil jurisdiction in the United Kingdom, the Channel 

Islands or the Isle of Man, or 

(b) if not so obtained, the validity of which is recognised in Scotland. 

 

3 Rectification of will 

(1) This section applies where— 25 

(a) a person (“the testator”) dies domiciled in Scotland, leaving a will, 

(b) the will was drafted not by the testator but on the testator’s instructions, 

(c) after the date of death, a person applies to the court for rectification of the will, 

and 

(d) the court is satisfied that the will fails to express accurately what was instructed. 30 

(2) The court may order that the will be rectified in such manner as it may specify so as to 

give effect to the testator’s instructions. 

(3) For the purposes of subsections (1)(d) and (2), the court may have regard to evidence 

extrinsic to the will. 

(4) A will rectified by virtue of this section has effect as if so rectified when executed (but 35 

see sections 4(7) and 19). 

(5) In this section, “the court” means— 

(a) the Court of Session, or 

(b) a relevant sheriff. 

(6) In subsection (5)(b), “a relevant sheriff” means— 40 
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(a) a sheriff— 

(i) of the sheriffdom in which the testator was habitually resident at the date of 

death, or 

(ii) if subsection (7) applies, of the sheriffdom of Lothian and Borders sitting at 

Edinburgh, or 5 

(b) a sheriff of the sheriffdom in which the testator’s executor obtains confirmation. 

(7) This subsection applies if at the date of death— 

(a) the testator was not habitually resident in a particular part of Scotland, or 

(b) the particular part of Scotland in which the testator was habitually resident is not 

known or is uncertain. 10 

 

4 Rectification of will: supplementary 

(1) Subject to subsection (2), an application under section 3(1)(c) must be made within the 

period of 6 months commencing— 

(a) in a case where confirmation is obtained in respect of the testator’s estate, on the 

date of its being obtained, or 15 

(b) in any other case, on the date of the testator’s death.  

(2) The court may, on cause shown, consider an application which is made outwith that 

period of 6 months. 

(3) An order made by virtue of section 3(2) may be registered in— 

(a) the Books of Council and Session, or 20 

(b) the sheriff court books, 

if the will to which the order relates is registered (either before or when the order is 

registered) in the books in question. 

(4) Subsections (5) and (6) apply if the court is satisfied, on an application, that— 

(a) execution by a person of a particular document is reasonably necessary to give 25 

effect to the rectified will, and 

(b) the person— 

(i) is refusing to execute the document, or 

(ii) is unable, or otherwise failing, to execute the document. 

(5) The court may make an order— 30 

(a) dispensing with the execution of the document by the person, and 

(b) directing a clerk of session, or as the case may be the sheriff clerk, to execute the 

document. 

(6) A document executed by a clerk of session or the sheriff clerk in accordance with an 

order under subsection (5) has the same force and effect as if it had been executed by the 35 

person.   

(7) A trustee or executor is not personally liable for distributing property in good faith in 

accordance with a will which, by virtue of section 3, is rectified after the distribution.  

(8) In this section, “the court” has the same meaning as in section 3. 
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5 Revocation of will not to revive earlier revoked will 

(1) This section applies where— 

(a) a will, or part of a will, is expressly or impliedly revoked by a subsequent will, 

and 

(b) the subsequent will, or part of it, is revoked. 5 

(2) The revocation of the subsequent will, or part of it, does not revive the earlier will or (as 

the case may be) the revoked part of the earlier will. 

 

6 Death before legacy vests: entitlement of issue 

(1) This section applies where— 

(a) a person (“the testator”) by a will bequeaths a legacy to— 10 

(i) a direct descendant of the testator, or 

(ii) more than one person where both or (as the case may be) all of those 

persons are direct descendants of the testator, and 

(b) the person to whom the legacy is bequeathed or, if it is bequeathed to more than 

one person, a person to whom it is bequeathed— 15 

(i) is alive when the will is executed, but 

(ii) fails to survive the date of vesting of the legacy. 

(2) Any issue of the deceased legatee alive when the legacy would, but for the legatee’s  

death, have vested in the legatee is entitled to receive the legacy unless it is clear from 

the terms of the will that the testator intended otherwise. 20 

(3) Without prejudice to the generality of subsection (2), it is to be regarded as clear from 

the terms of the will that the testator intended otherwise if the will provides expressly 

that the legacy is bequeathed— 

(a) to the deceased legatee and another person (or other persons) and to the survivor 

(or survivors) of them, or 25 

(b) to the deceased legatee, whom failing to another person (or other persons). 

(4) Where the legacy is bequeathed to more than one direct descendant, the share of it 

which the deceased legatee’s issue is entitled to receive is the share which the deceased 

legatee would have received if alive.  

(5) Any distribution made by virtue of this section between or among two or more of the 30 

deceased legatee’s issue is to be made in the same way as if it were a distribution 

between or among them of the whole or part of an intestate estate. 

(6) In this section— 

“intestate estate” means an estate, or any part of an estate, which is not disposed 

of by will, 35 

“issue” means issue however remote. 

 

7 Liferent: vesting of fee other than on death 

(1) This section applies where a liferent terminates other than on the death of the liferenter. 
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(2) If the fee has not vested in the fiar by the date of termination of the liferent, the fee vests 

in the fiar on that date unless— 

(a) the document creating the liferent expressly provides otherwise, or 

(b) there is an obligation requiring otherwise.  

 

8 Destinations in wills and certain trusts: conditional institution 5 

(1) This section applies where— 

(a) a destination of property in favour of a person (“A”) whom failing another person 

(“B”) is contained in a will or in a trust taking effect during the lifetime of the 

truster, and 

(b) the property vests in A. 10 

(2) B loses all rights to the property under the destination unless— 

(a) the will or trust expressly provides otherwise, or 

(b) it is clear from the terms of the will or trust that the testator or truster intended 

otherwise. 

 
Survivorship 15 

9 Uncertainty of survivorship treated as failure to survive 

(1) Where two persons die simultaneously or in circumstances in which it is uncertain who 

survived whom, each is to be treated as having failed to survive the other for all 

purposes affecting title or succession to property.  

(1A) Where a person mentioned in subsection (1) (“the testator”) by a will confers a benefit 20 

on a person on the condition that the other person mentioned in subsection (1) dies 

before the testator, the condition that the person dies before the testator (however it is 

expressed) is to be read as a condition that the person fails to survive the testator. 

(2) This section is subject to section 10. 

 

10 Equal division of property if order of beneficiaries’ deaths uncertain 25 

(1) This section applies, instead of section 9, for the purposes of determining rights of 

succession or title to property where— 

(a) property is to pass, or be transferred, to— 

(i) the estate of whichever member of a group of persons dies first (or the 

estates of whichever members die first),  30 

(ii) whichever member of a group of persons survives the other members (or 

whichever members survive the other members), or 

(iii) the members of a group of persons equally or the survivor (or survivors) of 

them, 

(b) two (or more) of the members of the group die simultaneously or in circumstances 35 

in which the order of death is uncertain,  

(c) had the deaths not been simultaneous or (as the case may be) had the order of 

death been certain, the property would have passed, or been transferred, to one (or 

more) of the persons mentioned in paragraph (b), and 
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(d) apart from this section, no provision has been made to deal with that situation.  

(2) The property is to be divided equally between (or among) the estates of the persons 

mentioned in subsection (1)(b). 

(3) For the purposes of this section, a “group of persons” may consist of two persons or 

more than two persons.  5 

(4) This section does not apply if the property is to pass under a will and the persons 

mentioned in subsection (1)(b) and the testator die simultaneously or in circumstances in 

which the order of death is uncertain. 

 

11 Testamentary requirement of survival for a particular period 

Where— 10 

(a) a provision in a will requires that a person survives the testator for a specified 

period in order to receive a benefit under the will, and 

(b) the person survives the testator but dies in circumstances in which it is uncertain 

whether the person survived for the specified period, 

the person is to be treated as having failed to survive the testator for the specified period.  15 

 
Forfeiture 

12 Person forfeiting to be treated as having failed to survive victim 

(1) This section applies where, under the forfeiture rule, a person (“the offender”) has 

forfeited— 

(a) rights of succession to the estate of the deceased, 20 

(b) a beneficial interest in trust property which (but for the forfeiture) the offender 

would have acquired in consequence of the deceased’s death, 

(c) title to property which (but for the forfeiture) the offender would have acquired in 

consequence of the deceased’s death by virtue of a special destination. 

(2) In subsection (1)(b), “trust property” means property which, before the deceased’s 25 

death, was held in trust for any person. 

(3) The offender is to be treated as having died before the deceased— 

(a) for the purposes of the rights of succession to the deceased’s estate, 

(b) in relation to the beneficial interest mentioned in subsection (1)(b), 

(c) in relation to the title to property mentioned in subsection (1)(c), 30 

(as the case may be). 

(3A) For the avoidance of doubt, references in this section to rights of succession to the estate 

of the deceased include references to— 

(a) a claim to jus relicti, jus relictae or legitim out of that estate, 

(b) an entitlement from that estate conferred by section 8 or 9 of the Succession 35 

(Scotland) Act 1964. 

(4) In this section, “the deceased” means the person as a result of whose death the forfeiture 

arose. 
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13 Protection for persons acquiring in good faith and for value 

(1) This section applies where a person acquires title to property in good faith and for value 

(whether by purchase or otherwise). 

(2) The title is not challengeable on the ground that it was acquired (directly or indirectly) 

from a person who in relation to the property has incurred forfeiture under the forfeiture 5 

rule. 

 

14 Power of sheriff to order sheriff clerk to execute document 

(1) This section applies where a relevant sheriff is satisfied, on an application, that— 

(a) execution by a person of a particular document is reasonably necessary to give 

effect to a forfeiture under the forfeiture rule, and 10 

(b) the person— 

(i) is refusing to execute the document, or 

(ii) is unable, or otherwise failing, to execute the document. 

(2) The sheriff may make an order— 

(a) dispensing with the execution of the document by the person, and 15 

(b) directing the sheriff clerk to execute the document. 

(3) A document executed by the sheriff clerk in accordance with an order under subsection 

(2) has the same force and effect as if it had been executed by the person. 

(4) In subsection (1), “a relevant sheriff” means— 

(a) if the deceased died domiciled in Scotland, a sheriff— 20 

(i) of the sheriffdom in which the deceased was habitually resident at the date 

of death, or 

(ii) if subsection (5) applies, of the sheriffdom of Lothian and Borders sitting at 

Edinburgh, 

(b) if the deceased died domiciled other than in Scotland but at the date of death 25 

owned immoveable property situated in Scotland, a sheriff of the sheriffdom in 

which the immoveable property is situated, 

(c) in any case, a sheriff of the sheriffdom in which the deceased’s executor obtains 

confirmation. 

(5) This subsection applies if at the date of death— 30 

(a) the deceased was not habitually resident in a particular part of Scotland, or 

(b) the particular part of Scotland in which the deceased was habitually resident is not 

known or is uncertain. 

(6) In this section, “the deceased” means the person as a result of whose death the forfeiture 

arose. 35 

 

15 Total relief from forfeiture rule 

(1) Section 2 of the Forfeiture Act 1982 is amended as follows. 

(2) In subsection (1), after “modifying” insert “or excluding”. 
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(3) In subsection (2)— 

(a) after “modifying” insert “or excluding”, 

(b) after “modified” insert “or excluded”. 

(4) In subsection (3), after “modifying” insert “or excluding”. 

(5) In subsection (5)— 5 

(a) after “modify” insert “or exclude”, 

(b) in paragraph (a), for “(but not all)” substitute “or all”, 

(c) in paragraph (b), after “in respect of” insert “all or any”. 

(6) In subsection (6), after “section” insert “modifying the effect of the forfeiture rule”. 

 

16 Time limit for applying for relief from forfeiture rule 10 

(1) Section 2 of the Forfeiture Act 1982 is amended as follows. 

(2) In subsection (3), for “period of three months beginning with his conviction” substitute 

“relevant period”. 

(3) After subsection (3), insert— 

“(3A) In subsection (3) above, the “relevant period” is the period of 6 months 15 

beginning with— 

(a) the end of the period allowed for bringing an appeal against the 

conviction, or 

(b) if such an appeal is brought, the conclusion of proceedings on the 

appeal.”. 20 

 

17 Repeal of the Parricide Act 

(1) The Parricide Act 1594 is repealed. 

(2) For the avoidance of doubt, the forfeiture rule applies in relation to cases where a person 

has unlawfully killed the person’s parent or grandparent as it applies in relation to other 

cases of unlawful killing. 25 

 

Estate administration 

17A Confirmation of executors: no requirement to find caution in relation to small 

intestate estate 

(1) The Small Intestate Estates Act is amended as follows— 

(a) in section 3, for “on caution being found by the applicant according to the practice 30 

of the commissary court” substitute “without requiring the applicant to find 

caution”, 

(b) in the form of confirmation in Schedule B, the words “, and that has [or have] 

likewise found caution for acts and intromissions as executor [or executors]” are 

repealed. 35 
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(2) As well as in relation to applications under section 3 of the Small Intestate Estates Act 

made after this section comes into force, the amendments made by subsection (1) apply 

in relation to applications under that section of that Act made before this section comes 

into force which are not by then determined. 

(3) In this section, “the Small Intestate Estates Act” means the Intestates Widows and 5 

Children (Scotland) Act 1875. 

(4) In section 2 of the Confirmation of Executors (Scotland) Act 1823— 

(a) after paragraph (b), insert— 

 “See also section 3 of the Intestates Widows and Children (Scotland) Act 

1875.”, 10 

(b) for “all other cases” substitute “cases where caution is required to be found”. 

 

17B Confirmation of executors: general exceptions to requirement to find caution 

(1) In section 2 of the Confirmation of Executors (Scotland) Act 1823, in paragraph (b) 

after “spouse” insert “or civil partner”. 

(2) The Scottish Ministers may by regulations make provision modifying section 2 of the 15 

Confirmation of Executors (Scotland) Act 1823 to the effect that cases additional to 

those for the time being set out there are cases in which caution is not to be required to 

be found. 

 

17C Confirmation of executors: power of Ministers to abolish requirement for 

executors dative to find caution 20 

  The Scottish Ministers may by regulations make provision to the effect that persons 

appointed as executors dative are not in any circumstances to be required to find caution 

before confirmation is granted. 

 

17D Power of Ministers to make provision requiring conditions to be met before courts 

appoint persons as executors dative 25 

(1) The Scottish Ministers may by regulations make provision to the effect that courts are 

not to appoint persons as executors dative unless particular conditions are met. 

(2) Such conditions may, in particular, include— 

(a) the court being satisfied that the person is suitable for appointment, 

(b) the court being provided with particular information about— 30 

(i) the person seeking appointment,  

(ii) the estate in respect of which the appointment is to be made. 

(3) Regulations under this section may make provision in relation to— 

(a) all appointments of persons as executors dative, or  

(b) appointments of persons of particular descriptions as executors dative. 35 

(4) Regulations under this section making provision to the effect that the courts are not to 

appoint persons as executors dative unless satisfied that they are suitable for 

appointment may include provision enabling or requiring a court— 
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(a) to have regard to particular factors, or consider particular information, in 

determining whether a person is suitable for appointment, 

(b) to be satisfied that a person is suitable for appointment if particular conditions are 

met, 

(c) to impose particular conditions which must be satisfied before the court may be 5 

satisfied that a person is suitable for appointment. 

(5) Regulations under this section may make different provision in relation to appointments 

of persons of different descriptions as executors dative. 

 

17E Sections 17B, 17C and 17D: regulations 

(1) This section applies in relation to regulations under section 17B, 17C or 17D. 10 

(2) The regulations may include such supplementary, incidental, consequential, transitional, 

transitory or saving provision as the Scottish Ministers consider appropriate. 

(3) The regulations may modify any enactment (including, in the case of regulations under 

section 17C, this Act). 

(4) The regulations are subject to the affirmative procedure. 15 

 

18 Errors in distribution: protection of trustees and executors in certain 

circumstances 

In the Trusts (Scotland) Act 1921, after section 29 insert— 

“29A Errors in distribution: circumstances in which trustee not personally 

liable 20 

(1) A trustee is not personally liable for any error in the distribution of any 

property, or the income of property, vested in the person as trustee if— 

(a) the error was caused by the trustee not knowing (either or both)— 

(i) of the existence, or non-existence, of a person, 

(ii) of a person’s relationship, or lack of relationship, to another 25 

person, and 

(b) the distribution takes place— 

(i) in good faith and after such enquiries as any reasonable and 

prudent trustee would have made in the circumstances of the case, 

or 30 

(ii) in accordance with an order of the court. 

(2) Subsection (1) does not affect any right which a person entitled to the property 

or income concerned has to recover it from another person. 

(3) Subsection (2) is without prejudice to section 19 of the Succession (Scotland) 

Act 2016. 35 

(4) This section applies only in relation to a distribution which takes place on or 

after the day on which section 18 of the Succession (Scotland) Act 2016 comes 

into force.”. 
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19 Protection of persons acquiring title 

(1) This section applies where a person, in good faith and for value (whether by purchase or 

otherwise)— 

(a) acquires property which has vested, by virtue of confirmation, in an executor, and 

(b) acquires title to that property directly or indirectly— 5 

(i) from the executor, or 

(ii) from a person (“A”) who derived title directly from the executor. 

(2) It is not a ground of challenge to the title— 

(a) that the confirmation is reducible or has been reduced, 

(b) that the property was distributed in accordance with a will which, by virtue of 10 

section 3, has been rectified after distribution, or 

(c) where the title was acquired from A, that it should not have been transferred to A.  

 

Other reforms 

20 Gifts made in contemplation of death 

(1) The customary mode of making a conditional gift in contemplation of death known as 15 

making a donation mortis causa is abolished. 

(2) Subsection (1) does not prevent the making of a conditional gift other than in that 

customary mode. 

 

21 Abolition of right to claim in respect of expense of mournings 

Any right at common law to claim an allowance in respect of the expense of mournings 20 

from the estate of a deceased person is abolished. 

 

22 Additional ground of jurisdiction: executor confirmed in Scotland 

(1) The Civil Jurisdiction and Judgments Act 1982 is amended as follows. 

(2) In rule 2 of Schedule 8, after paragraph (g) insert— 

“(ga) in the person’s capacity as an executor (where confirmation has been 25 

obtained in Scotland)— 

(i) in the Court of Session, or 

(ii) before a sheriff of the sheriffdom in which confirmation was 

obtained.”. 

 
General 30 

23 Interpretation 

(1) In this Act (unless the context otherwise requires)— 

a reference to the “estate” of a deceased person is a reference to the whole estate 

belonging to the person at the time of death but does not include property passing 

on the person’s death to another person by virtue of a special destination, 35 

“property” includes any interest in property. 
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(2) In this Act, the “forfeiture rule” has the same meaning as in the Forfeiture Act 1982. 

(3) In this Act, a “will” means any document of a testamentary nature and includes a 

reference to— 

(a) a testamentary trust disposition and settlement, 

(b) a codicil. 5 

 

24 Consequential provision 

(1) The rule of law known as the conditio si institutus sine liberis decesserit ceases to have 

effect. 

(2) The schedule (which modifies provisions for the purposes of or in consequence of this 

Act) has effect. 10 

 

25 Ancillary provision 

(1) The Scottish Ministers may by regulations make such supplementary, incidental, 

consequential, transitional, transitory or saving provision as they consider appropriate 

for the purposes of, or in connection with, or for the purposes of giving full effect to, 

any provision of this Act. 15 

(2) Regulations under this section may— 

(a) modify this Act or any other enactment, 

(b) make different provision for different purposes. 

(3) Regulations under this section— 

(a) are subject to the affirmative procedure if they contain provision which adds to, or 20 

replaces or omits any part of, the text of this or any other Act, 

(b) otherwise, are subject to the negative procedure. 

 

26 Commencement 

(1) Sections 17A to 17E, 25 and 27, and this section, come into force on the day after Royal 

Assent. 25 

(2) The other provisions of this Act come into force on such day as the Scottish Ministers 

may by regulations appoint. 

(3) Regulations under subsection (2) may— 

(a) make different provision for different purposes, 

(b) include transitional, transitory or saving provision. 30 

 

27 Short title 

The short title of this Act is the Succession (Scotland) Act 2016. 
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SCHEDULE  

(introduced by section 24) 

MODIFICATIONS OF ENACTMENTS 

The Succession (Scotland) Act 1964  

1 (1) The Succession (Scotland) Act 1964 is modified as follows. 5 

(2) In section 5(1), for “predeceased” substitute “failed to survive”. 

(3) In section 6(1)(b)— 

(a) for “predeceased” in the first place where it occurs substitute “failed to survive”, 

(b) for “predeceased persons” substitute “persons who have failed to survive the 

deceased”. 10 

(4) In section 11— 

(a) in subsection (1), for “predeceased by a child who” substitute “in circumstances 

where a child who has failed to survive the deceased”, 

(b) in subsection (2)(b)— 

(i) for “predeceased” in the first place where it occurs substitute “failed to 15 

survive”, 

(ii) for “predeceased persons” substitute “persons who have failed to survive 

the deceased”. 

(5) The following provisions are repealed— 

(a) section 17, 20 

(b) section 24(2), 

(c) section 31. 

 
The Law Reform (Miscellaneous Provisions) (Scotland) Act 1968 

2 Section 7 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1968 is 

repealed. 25 

 
Civil Partnership Act 2004 

3 Section 124A of the Civil Partnership Act 2004 is repealed. 

 
Family Law (Scotland) Act 2006 

4 Section 19 of the Family Law (Scotland) Act 2006 is repealed. 
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